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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.),the Federal Meat Inspection Act (21 U.S.C. 601 et 


seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.),and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
DECEMBER 1978 
AGRICULTURE DECISIONS 
Animal Quarantine Act 


GREEN, Dr. JOSEPH W. VA Docket No. 7. 
Consent order — Sanction 


Scott, Dr. JAMES V. VA Docket No. 2. 
Incomplete health certificates — signing 
of and utilization of in violation of the regulations — 
Sanction 


(No. 18,870) 


In re DR. JOSEPH W. GREEN. VA Docket No. 7. Decided November 22, 
1978. 


Consent order — Sanction 


For the purpose of settling the complaint against him for violations of the regulations in 
connection with his functions as an accredited veterinarian thereunder, respondent 
has consented to issuance of the order herein against him. Respondent’s accredita- 
tion as a USDA veterinarian is suspended for four months. 


Thomas Bahlo, for complainant. 
James P. Quinn, Indianapolis, IN, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the regu- 
lations, by a complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture, al- 
leging that the respondent violated the regulations. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
1820 
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in this matter, waives oral hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dr. Joseph W. Green, hereinafter referred to as the respondent, is 
an individual residing in St. Paul, Indiana 47272. 


2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and an Accredited Veterinarian in the State of 
Indiana, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent’s veterinary accreditation is hereby suspended for a pe- 
riod of four months, beginning on July 31, 1978, the date of its sum- 
mary suspension by the Administrator, Animal and Plant Health Inspec- 
tion Service. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 
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(No. 18,871) 


In re DR. JAMES V. ScoTT. VA Docket No. 2. Decided November 22, 
1978. 


Incomplete health certificates — signing of and utilization of in deliber- 
ate violation of the Act — Sanction 


Where respondent deliberately violated the Act in connection with his functions as a 
USDA accredited veterinarian as found herein, respondent’s accreditation under the 
Act is revoked. 


William J. Weber, Administrative Law Judge. 
Gregory Cooper, for complainant. 
Arthur M. Lerner, Champaign, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the regulations promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. 111 et seq.), 
in which Administrative Law Judge William J. Weber filed an initial 
Decision and Order on September 25, 1978, revoking respondent’s ac- 
creditation as a veterinarian for improperly issuing and signing incom- 
plete official health certificates for the sale and interstate transporta- 
tion of cattle. 


The respondent appealed to the Judicial Officer, to whom final admin- 
istrative authority to decide the Department’s cases subject to the Ad- 
ministrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395). * 


After a careful review of the entire record in this proceeding, the ini- 
tial Decision and Order is adopted as the final Decision and Order, ex- 
cept that footnote 2 has been added and the effective date of the Order 
has been changed in view of the appeal. Since the issues have been thor- 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 





DR. JAMES V. SCOTT 1823 
Cite as 37 A.D. 1822 


oughly briefed, and oral argument would not seem helpful, respondent’s 
request for oral argument, which is discretionary (7 CFR 1.145 (d)), is 
denied. See National Labor Relations Board v. Clausen, 188 F.2d 439, 
444 (C.A. 3), certiorari denied, 342 U.S. 868. 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
(AS MODIFIED) 


This proceeding is based on a Complaint filed August 31, 1977 by the 
Administrator of the Animal and Plant Health Inspection Service, Uni- 
ted States Department of Agriculture (APHIS, USDA”). The Respond- 
ent was charged with failure to comply with the STANDARDS FOR AC- 
CREDITED VETERINARIANS (9 CFR 161.2) by improperly issuing and 
signing incomplete official health certificates for the sale and interstate 
transportatin of cattle. Respondent filed an Answer September 16, 
1977, admitting jurisdictional allegations and denying the alleged viola- 
tions. 


A hearing was held April 25, 1978 in Urbana, Illinois. Gregory Cooper 
and Alice Kupler of the Office of the General Counsel, United States De- 
partment of Agriculture, appeared on behalf of complainant. Arthur M. 


Lerner from the law firm of Lerner, Gadau & Anderson, of Champaign, 
Illinois, appeared on behalf of respondent. The last brief was filed July 
31, 1978. 


I 


Dr. James V. Scott (“Respondent”) is an individual residing at U. of I. 
Trail, Philo, Illinois 61864. He is, and at all times pertinent here, was, a 
Doctor of Veterinary Medicine and an accredited veterinarian in the 
State of Illinois, under the provisions of pertinent federal regulations in 
Title 9, Code of Federal Regulations, Parts 160-162 (9 CFR 160 et seq). 


The respondent from about 1969 until January 1974 was the veter- 
inarian for the J. C. Piper & Sons farm. During this time, he also per- 
formed functions as a USDA accredited veterinarian, relating to the in- 
spection and testing of animals and issuance of health certificates for 
interstate movement of cattle. 


After January 1974, respondent did not visit said farm, but still on oc- 
casion performed functions as a USDA accredited veterinarian with re- 
gard to animals that were transported from said farm to respondent’s 
office in Philo, Illinois. 
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In August 1975, a compliance officer of Veterinary Services, APHIS, 
USDA, was instructed to investigate alleged irregularities concerning 
the issuance of health certificates to J. C. Piper & Sons, Sumner, Illinois. 
The investigation revealed that some official health certificates were 
kept in the J. C. Piper & Sons office records, partially filled out showing 
J. C. Piper & Sons as the owners of the cattle and the signature of James 
V. Scott as the certifying and inspecting veterinarian. Those health cer- 
tificates were otherwise blank. Other health certificates found in J. C. 
Piper & Sons records were completely blank. 


The official health certificates are serially numbered, in booklets, and 
have four copies for each certificate. The original is the consignee’s copy, 
the next two copies are division copies and the fourth copy is to accom- 
pany the shipment. They are perforated pages to be torn out when used. 


Health Certificate #430999, which was found in the J. C. Piper & Sons 
office records, was only partially completed, showing J. C. Piper & Sons 
of Sumner, Illinois as the owner of the cattle. All four copies of that 
health certificate bore the signature of James V. Scott of Philo, Illinois 
as the inspecting veterinarian who issued the health certificate. 


The accredited veterinarian certifies by signing the health certificate 
that he has “personally inspected the animals described hereon and 
found them to be FREE from visible signs of infectious, contagious, or 
communicable disease or known exposure thereto, that the vaccinations 
and results of tests are as indicated above and that this certificate is 
issued in compliance with the entrance requirements of the state or 
county of destination, or the export regulations of the United States De- 
partment of Agriculture.” 


Health Certificate #430999 was partially completed showing only the 
name of the cattle owner as J. C. Piper & Sons and the signature of re- 
spondent as an accredited veterinarian certifying that he had inspected 
the cattle. The remainder of the first two copies of the health certificate 
was blank. 


However, the third copy of Health Certificate #430999 carried addi- 
tional original ball point pen entries showing a date of issue of April 18, 
1972 and other relevant information and checkmarks in various blocks, 
identifying a particular cow and the herd from which it came. 


Presumably, the fourth copy of the certificate was similarly completed 
to accompany the shipment of the cow to the consignee. 


Health Certificate #431000 was also partially completed showing the 
cattle owner as J. C. Piper & Sons of Sumner, Illinois, and showing the 
signature of James V. Scott of Philo, Illinois as the accredited veter- 
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inarian issuing the health certificate. All four copies of this certificate 
were found in the J. C. Piper & Sons files and records in August 1975. 
They were blank except for the name of the cattle owner and signature 
of respondent. 


Further, numerous other entirely blank official health certificates 
were found in the J. C. Piper & Sons files and records in August 1975. 
These certificates were numbered 430962 through 430975, inclusive. 
All four copies of each certificate were blank and present in Piper’s files 
and records. 


In addition, all copies of health certificates #53420 through #53424 
were blank, and found in the J. C. Piper & Sons files and records. 


On June 30 1974, Herb Piper took Health Certificate #61409, which 
had been previously partially completed by showing J. C. Piper & Sons 
of Sumner, Illinois, as the cattle owner and had James V. Scott’s signa- 
ture affixed as the inspecting and certifying veterinarian. The evidence 
does not show what happened to the first two copies of the certificate. 
The third copy containing the carbon entries mentioned before, was then 
completed by Herb Piper. He used a ball point pen to enter the name of 
the consignee, the destination, the date of issuance, the species, area 
status, herd or flock status, qualifying test dates, animal identification 
and the name of the driver transporting the cattle. The fourth copy, 
similarly completed by Herb Piper, accompanied the shipment to Wil- 
liamsburg, Indiana. Prior thereto, the name of the owner, J. C. Piper & 
Sons of Sumner, Illinois, and the signature of the accredited veter- 
inarian James V. Scott, DVM of Philo, Illinois had previously been af- 
fixed. 


This was the customary practice at the Piper farm. 


These health certificates are vital for disease control and eradication. 
This is particularly applicable to brucellosis and tuberculosis, which are 
communicable to other animals and also to human beings. 


I] 


Respondent is charged with violations of paragraphs (a), (b) and (j) of 
the STANDARDS FOR ACCREDITED VETERINARIANS (9 CFR 
161.2 (a), (b) and (j) ). Paragraphs (a) and (b) were both amended, and 
paragraph (j) was added, effective June 26, 1974. The pertinent regula- 
tions as they were issued February 14, 1970 are printed below in the left 
column, and the amended regulation effective June 26, 1974 is printed 
in the right hand column. 


§ 161.2 Standards for accredited veterinarians. 
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An accredited veterinarian shall perform official duties in accordance 
with the following standards: 


(a) Prior to completing and signing a certificate with respect to ani- 
mals or poultry, the accredited veterinarian shall individually inspect 
such animals or poultry in accordance with professionally accepted pro- 
cedures. 


(b) Certificates, forms, and reports shall be accurately and fully com- 
pleted, including identification of animals, and shall be distributed ac- 
cording to instructions issued to him by the State Animal Health Official 
or the Veterinarian-in-Charge, or both. 


§ 161.2 Standards for accredited veterinarians. 


An accredited veterinarian shall perform official duties subject to the 
supervision and direction of the Veterinarian-in-Charge and the State 
Animal Health Official and shall observe the following specific stand- 
ards: 


(a) An accredited veterinarian shall not issue a certificate, form, rec- 
ord or report which reflects the results of any inspection, test, vaccina- 
tion or treatment performed by him, with respect to any animal or poul- 
try, unless he has personally inspected each animal, bird, or flock in such 
a manner as to detect abnormalities, such as, but not limited to, locomo- 
tion, body excretion, respiration, and skin conditions. An accredited vet- 
erinarian shall thoroughly examine each animal, bird, or flock showing 
abnormalities, in order to determine whether or not there is the presence 
or absence of a communicable disease, or in the case of a horse being ex- 
amined under Part II of Subchapter A, whether or not it complies with 
such regulations and the provisions of the Horse Protection Act of 1970, 
and any legislation amendatory thereof. 


(b) An accredited veterinarin shall not sign any certificate, form, rec- 
ord or report, or permit such a certificate, form, record, or report to be 
used until, and unless, he has ascertained that it has been accurately and 
fully completed clearly identifying the animal(s) or bird(s) to which it ap- 
plies and showing the results of the inspection, test, or vaccination, etc., 
he has conducted, except as provided in paragraph (c) of this section. The 
accredited veterinarian shall distribute copies of certificates, forms, rec- 
ords, and reports, according to instructions issued to him by the Veteri- 
narian-in-Charge or the State Animal Health Official. 


(j) An accredited veterinarian shall be responsible for proper use of all 
certificates, forms, records, reports, tags, brands, bands, or other identi- 
fication used in his work as an accredited veterinarian and shall take 
proper precautions to prevent misuse thereof. He shall immediately re- 
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port to the Veterinarian-in-Charge or State Animal Health Official the 
loss, theft, or deliberate or accidental misuse of any such certificate, 
form, record, report, tag, band, brand, or other identification. He shall 
not permit any certificate, form, record, report, tag, band, brand, or 
other identification, to be kept in the custody of anyone but himself pri- 
or to official use. 


It is quite obvious that the health certificates signed by respondent, 
when the only other information completed thereon was the name and 
address of the cattle owner, were signed when they were not “accurately 
and fully completed”, and were lacking in “identification of animals” and 
were not “distributed according to instructions” from authorized offi- 
cials. Since these were essentially signed “in blank” and left in the custo- 
dy and control of a cattle owner, over long periods of time, it was impos- 
sible for the respondent to know what cattle they would be used for, and 
impossible for him to be certain that he had “individually inspect(ed) 
such animals” before “completing and signing [the] certificate”. 


Thus, it appears clear that respondent’s conduct violated the 
STANDARDS effective from February 14, 1970 through June 25, 1974. 


The amendments to the pertinent regulations effective June 26, 1974 
are more detailed and precise in prohibiting the practices indulged in by 
respondent, i.e. signing blank health certificates without previously in- 
specting the animals concerned in such a manner as to detect abnormali- 
ties, communicable disease and other relevant matters. Health Certifi- 
cates shall not be issued until after inspection of the animals concerned, 
and shall not be signed by the inspecting veterinarian until after the cer- 
tificate has been accurately and fully completed clearly identifying the 
animals and providing other relevant information. 


The regulations effective June 26, 1974 carry an additional standard 
concerning the care and custody the accredited veterinarian must show 
for protection of blank health certificate forms. The accredited veterin- 
arian “shall take proper precautions to prevent misuse” of blank health 
certificates, and shall report loss, theft or deliberate or accidental mis- 
use. He is prohibited from giving custody to anyone prior to official use. 


The evidence is clear, strong and very persuasive that respondent 
signed health certificates 430999, 431000 and 61409 leaving the bal- 
ance of those certificates blank except for the name and address of the 
cattle owner. Further, the signed blank certificates were left in the care, 
custody and control of J. C. Piper & Sons of Sumner, Illinois, for their 
use. Respondent had no way of being certain what use would be made of 
the signed blank certificates, nor that they would be used for any animal 
that he had ever inspected. Respondent had no knowledge when J. C. 
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Piper & Sons would utilize those certificates. At least one of them was 
utilized for shipment of cattle on April 18, 1972. Another was used June 
30, 1974. 


The evidence is clear that respondent never visited the J. C. Piper & 
Sons farm after January 1974, although he may have inspected some 
cattle for them at his office in Philo, Illinois. It is not reasonably possible 
to even speculate that the cattle shipped June 30, 1974 were inspected 
by Respondent at his Philo, Illinois office. The evidence is direct, clear 
and uncontroverted that a bull was shipped from the Piper farm in 
Illinois to its destination in Williamsburg, Indiana, and another bull was 
returned directly from the Williamsburg, Indiana farm to the Piper 
farm in Illinois. 


Thus, the precise point at which the health certificates were signed in 
blank and left in the custody of J. C. Piper & Sons is not clear, but it is a 
violation whether it occurred under the old or the amended regulations 
effective June 26, 1974. The evidence justifies an inference that the 
blank health certificates were signed under the old regulations and some 
of them remained in the custody and control of J. C. Piper & Sons into 
the period covered by the amended regulations effective June 26, 1974. 


Previously signed blank certificates were completed on June 30, 1974 
by Herb Piper in the same fashion as had been done on April 18, 1972. A 
third incomplete but signed health certificate was found in the J. C. 
Piper & Sons files and records at the time of the investigation in August 
1975. 


When the investigators confronted the respondent with the certifi- 
cates signed in blank he admitted that it was his signature on the certifi- 
cates. Further, respondent testified that he could not identify all of the 
signatures in the health certificate booklets used during the hearing, but 
he thought most of the signatures were his. Further, a comparison of 
some of his admitted signatures with signatures that he was unable to 
identify (but did not deny were his) indicates that they were re- 
spondent’s signature. The health certificates were perforated pages in a 
bound soft cover booklet. The relevant certificates came from booklets 
which contained other numerous admittedly genuine signatures of re- 
spondent. 


The evidence justifies an inference that respondent signed the blank 
certificates and left them in the custody and control of J. C. Piper & 
Sons at a point in time when the old regulations were in effect, as well as 
leaving many unsigned completely blank certificates in the care, custody 
and control of J. C. Piper & Sons. These documents remained in the 
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Piper care, custody and control until after the June 26, 1974 amend- 
ments became effective. 


Respondent’s conduct in failing to comply with the STANDARDS oc- 
curred during the time that the old regulations were in effect. No active 
misconduct on his part occurred on or after June 26 1974, except the 
passive conduct of leaving the previously signed incomplete health 
certificates as well as blank health certificates in the continuing care, 
custody and control of the Pipers. 


The amendments effective June 26, 1974 are all prospective in form in 
that they provide that an accredited veterinarian “shall not issue a 
certificate” or that he “shall not sign any certificate” or that he “shall be 
responsible for proper use of all certificates”. Respondent under the evi- 
dence here did not violate any of the STANDARDS effective June 26 
1974 by any conduct on his part on or after June 26, 1974. Everything 
respondent did improperly, respondent did before June 26, 1974. 


The amendment effective June 26 1974 are not retroactive, and can- 
not be related to conduct, actions or events that occurred before June 26 
1974. Blank official health certificates previously left in the care, custo- 
dy and control of J. C. Piper & Sons are not properly within the scope of 
the newly added subparagraph (j) as written. 


In context, the last sentence of paragraph (j) providing that “he shall 
not permit any certificate, form, record, report, tag, band, brand, or 
other identifications, to be kept in the custody of anyone but himself pri- 
or to official use” must be read with the preceding requirements placing 
responsibility on him for “proper use of all certificates” and requiring 
him to “take proper precautions to prevent misuse thereof”. These ob- 
ligations and restrictions did not exist before June 26, 1974, from a 
regulatory/disciplinary viewpoint, although ethically such an obligation 
may have existed. 


Paragraph (j) causes no obligation to gather up unsigned blank official 
health certificates left by respondent before June 26, 1974 at J. C. Piper 
& Sons office without some more explicit showing of an intention to 
have such a retroactive impact. The entire paragraph read as a whole is 
prospective in character and tone. 


Insofar as the unsigned blank health certificates are concerned, left at 
the J. C. Piper & Sons premises, the record fails to establish anything 
other than respondent leaving numerous blank unsigned health certifi- 
cates at the office where he performed veterinary services. From late 
1969 until January 1974, respondent was the veterinarian for J. C. 
Piper & Sons cattle. Without forgery, they were useless. However impru- 
dent or unethical this conduct may have been, it was not illegal under 
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the regulations existing through June 25, 1974. 


The evidence fails to show that respondent ever “issued” unsigned 
blank certificates to anyone at any time, and no inference to that effect 
is warranted by the record. When respondent left the blank unsigned of- 
ficial health certificates at the J. C. Piper & Sons farm sometime prior to 
June 26, 1974, he did not violate the STANDARDS as they existed be- 
fore June 26, 1974. 


Il 


The regional office of complainant having jurisdiction over Respond- 
ent wrote him a letter dated September 30, 1975 summarizing the 
investigation and alleging his violations of paragraphs (a) and (b) of the 
STANDARDS (9 CFR 161.2 (a) and (b) ). Respondent was then invited 
“to meet and discuss this matter” with the Illinois State Veterinarian 
and the APHIS Veterinarian-in-Charge of the Regional Office. As al- 
ternatives to the meeting, respondent was invited to sign a Consent Or- 
der for revocation of his accreditation, or face a formal Complaint and 
official hearing on the record. 


On October 2, 1975 respondent acknowledged the letter and accepted 
the invitation to discuss the matter. Respondent and his attorney at- 
tended a meeting October 21, 1975 in Springfield, Illinois with repre- 


sentatives of the complainant and State of Illinois. No amicable settle- 
ment of the dispute was achieved at that meeting. 


Thereafter, on February 7, 1977, a letter complaint was sent to re- 
spondent by the Veterinarian-in-Charge of APHIS Area 5. Respondent 
filed an Appearance and Answer denying the alleged violations, 
claiming procedural irregularities and excessive delay in filing the letter 
complaint of February 7, 1977, all in violations of his rights and making 
it impossible to effectively defend himself because of the time lapse. Re- 
spondent demanded an immediate hearing. 


However, the Secretary of Agriculture had caused to be published new 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted by the Secretary (7 CFR 1.130 et seq) which included 
disciplinary proceedings under the Animal Quarantine and Related 
Laws (21 USC 111 et seq) for the suspension or revocation of accredita- 
tion of veterinarians. (7 CFR 1.131(bX2); 42 FR 743, 1/4/77; see also, 
supplemental rules of practices, APHIS, USDA, 42 FR 10959, 10960, 
2/25/77). 


The Uniform Rules of Practice published by the Secretary January 4, 
1977 in the Federal Register became effective February 1, 1977. These 
Rules of Practice require the Complaint to be filed with the Hearing 
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Clerk, USDA, and the matter to be heard by an Administration Law 
Judge. In contrast, the complaint filed February 7, 1977 was sent direct- 
ly from the Indianapolis, Indiana Veterinary Service Office, APHIS, to 
Dr. Scott, and required Dr. Scott to file his Answer with that office with 
the entire proceedings to be conducted by the complainant’s personnel. 
Fundamental differences exist between the former Rules of Practice and 
the newly applicable Rules of Practice. 


The February 7, 1977 complaint was administratively invalid and a 
nullity. 


The Supplemental Rules of Practice governing revocation or suspen- 
sion of veterinarians accreditation (9 CFR 162.11; 42 FR 2/25/77) re- 
quire that the Veterinarian-in-Charge notify the accredited veterinarian 
when there is reason to believe that he has not complied with the 
“STANDARDS FOR ACCREDITED VETERINARIANS” (9 CFR 162.2). 
The letter of September 30, 1975, satisfies that requirement, and the 
meeting held October 21, 1975 satisfies any procedural requirement for 
an informal conference. 


The complaint herein was filed August 31, 1977, two years from the 
investigation in August 1975 which revealed respondent’s violations of 
the STANDARDS. The investigators personally contacted respondent 
without delay and confronted him with the signed incomplete Health 
Certificates. The letter of notification to respondent and the meeting to 
discuss amicable disposition of the matter followed without further de- 
lay. The invalid complaint February 7, 1977 was an administrative er- 
ror and without any legal standing. It originated in a Regional Office 
and undoubtedly is founded on communication failure. 


The valid complaint filed August 31, 1977 is timely, and no issue of 
laches exists on this record. Further, contrary to respondent’s conten- 
tions, the mere passage of time does not warrant dismissal of the com- 
plaint on any grounds. There is no statute of limitations applicable here. 
There is no showing of any prejudice to respondent. One witness died 
prior to the August 1975 investigation, and respondent’s arguments con- 
cerning two other potential witnesses is vacuous in that respondent 
shows no effort to call either witness, or to request any assistance or de- 
lay to obtain witnesses. No showing is made to what any witness might 
establish if called. 


IV 


Respondent has been found guilty of deliberately signing and leaving 
incomplete official health certificates available to cattle owners to utilize 
as they see fit, when they see fit, for shipment of any cattle they choose. 
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This is deliberate, calculated, and was continued over a long period of 
time. It was not carelessness. It was not accidental nor inadvertent. 


Such misconduct seriously undermines the program to insure that on- 
ly healthy cattle enter the stream of interstate commerce. The backbone 
of the nation’s animal disease eradication and control program is the of- 
ficial health certificate. It must provide assurance to both the regulatory 
officials and the new owner of livestock that newly acquired animals will 
not introduce disease into the livestock population. It provides control of 
brucellosis, tuberculosis, and other communicable diseases that can af- 
fect both animals and man. Millions of dollars of public funds spent to 
eradicate livestock disease can be offset very quickly by practices in- 
dulged in by respondent. 


Revocation of his accreditation is warranted, appropriate and neces- 
sary.” 


The accreditation of respondent Dr. James V. Scott under the provi- 
sions of the regulations in Title 9, Code of Federal Regulations, Parts 
160-162, is hereby revoked. 


This Order shall become effective 20 days after service on Respondent. 


* For a complete discussion of the Department’s sanction policy applicable to all of the 
regulatory programs administered by the Department, see, e.g., In re Braxton M. Worsley, 
33 Agr Dec 1547, 1556-1571 (1974). 





LIST OF DECISIONS REPORTED 


DECEMBER 1978 
AGRICULTURE DECISIONS 


Animal Welfare Act 


BLANK Dr. C. J. and SANDRA L. BLANK. AWA Docket No. 91. 
Termination of suspension — supplemental order 


Boston State Hosprrat. AWA Docket No. 112. Consent 


CuLLuM, Joyce. AWA Docket No. 106. Annual license fees 
— failure pay — Identification — failure to attach — 
repeated violations — Sanction 


(No. 18,872) 
In re JOYCE CULLUM. AWA Docket No. 106. Decided October 16, 1978. 


Annual license fees — failure to pay — Identification — failure to attach — 
repeated violations — Sanction 


Where respondent repeatedly violated the Act and the regulations as found herein, re- 
spondent is ordered to cease and desist therefrom. And respondent is suspended as a 
registrant under the Act for 30 days, and thereafter until all license fees are paid 
and respondent is in full compliance with the Act and the regulations. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations issued there- 
under (9 CFR 1.1 et seq). A complaint issued by the Administrator, Ani- 
mal and Plant Health Inspection Service, in accordance with the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary Under Various Statutes (7 CFR 1.130 et seq.), hereinafter re- 
ferred to as the Rules of Practice, was duly served upon the respondent. 
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Respondent’s failure to file an answer within the time specified in the 
complaint and in the letter of service from the Hearing Clerk constitutes 
an admission of the facts alleged in the complaint and a waiver of hear- 
ing (7 CFR 1.136(a), 1.139) Therefore, this Decision and Order, adopting 
the allegations of fact in the complaint as findings of fact set forth here- 
in is issued under the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent is an individual whose mailing address is Route 1, 
Unionville, Missouri 63565 who, at all material times, was a licensee un- 
der the Act doing business at that same address. 


2. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards issued pur- 
suant thereto and agreed in writing to comply with said Act, regulations 
and standards. 


3. Respondent’s license No. 43HN was first issued on September 11, 
1972. 


4. Respondent’s annual license renewal fee was due by September 11 
of each subsequent year; however, the annual fee was not paid until De- 
cember 21, 1973; the 1974 license fee was not paid until April 16, 1975; 
and the 1975 license fee was not paid until October 15. Late payment of 
annual license fees is a violation of section 2.6 (f) of the regulations. (9 
CFR 2.6 (f) ). 


5. Respondent has not made payment of the annual fee required for 
the license year beginning September 11, 1977 in violation of section 
2.6 (f) of the regulations (9 CFR 2.6 (f) ). 


6. An inspection of respondent’s facilities on August 25, 1976 re- 
vealed that 22 puppies were not identified as required by section 2.50 of 
the regulations (9 CFR 2.50). 


7. An inspection of respondent’s facility on August 30, 1977 revealed 
that 15 puppies were not identified as required by section 2.50 of the 
regulations (9 CFR 2.50). 


CONCLUSIONS 


By reason of the findings of fact herein, respondent has violated sec- 
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tions 2.6 and 2.5 of the regulations (9 CFR 2.6 (f), 2.50). These repeated 
and continuing violations warrant the issuance of a cease and desist or- 
der against respondent and suspension of respondent’s license for a def- 
inite period pursuant to section 19 of the Act (7 U.S.C. 2149 (a), (b) ) and 
the regulations (9 CFR 2.6 (f) ). 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a li- 
censee under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of her license as required by the regulations (9 CFR 2.6 (a) ). 


2. Failing to pay the past due license fee for the license year beginning 
September 11, 1977. 


3. Failing to identify animals as required by the regulations (9 CFR 
2.50). 


Respondent’s license No. 43HN is hereby suspended for thirty days 


and thereafter until respondent pays the past due license fee for the li- 
cense year beginning September 11, 1977 and until respondent demon- 
strates that she is in full compliance with the Act and the regulations 
and standards issued thereunder. Respondent’s license shall not be rein- 
stated and no new license shall be issued to respondent until respondent 
has tendered payment of the license fee and demonstrated compliance. 


Copies of this decision and order shall be served upon the parties. This 
order shall become effective* thirty-five days after service upon re- 
spondent, unless an appeal is filed pursuant to the Rules of Practice. (7 
CFR 1.145). 


*The Decision and Order became final and effective November 23, 1978.—Ed. 
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(No. 18,873) 


In re BOSTON STATE HOSPITAL. AWA Docket No. 112. Decided December 
22,1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a research facility 
thereunder in failing to timely file the required reports. 


Alexandra Maravel, for complainant, 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary Under Various Statutes (7 CFR. 
1.130 et seq.), hereinafter referred to as the Rules of Practice, was 


served upon the respondent named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondent admits the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondent waives a hearing and 
further procedure in this matter and consents to the issuance of this de- 
cision agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Boston State Hospital, hereinafter referred to as the respondent, is 
a public hospital located at 591 Morton Street, Boston, Massachusetts 
02124. 


2. At all times material herein, respondent was operated as a research 
facility, as that term is defined in the Act (7 U.S.C. 2132 (e) ) and the 
regulations (9 CFR 1.1 (s) ), registered under the Act (7 U.S.C. 2136) and 
the regulations (9 CFR 2.25). 
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3. Respondent submitted the required annual report (9 CFR 2.28) for 
1977 after the filing date (December 1, 1977) set within the regulations 
(9 CFR 2.28). 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure warrant the entry of such decision in this matter. 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other device, in connection with its activities as a re- 
search facility registered under the Act, shall cease and desist from the 
following: 


1. Failing to file on or before the required filing date the mandatory 
annual report (9 CFR 2.28) on the care, treatment, and use of animals in 


research and experiments for each year in which it operates as a research 
facility. 


2. Further violation of the Act and the regulations issued thereunder. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
fourteen (14) days after service of the decision upon the respondent. 


TERMINATION OF SUSPENSION — Supplemental order 


(No. 18,874) 


In re DR C. J. BLANK and SANDRA L. BLANK. AWA Docket No. 91. In 
supplemental order issued November 29, 1978, by Victor W. 
Palmer, Administrative Law Judge. 
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DECEMBER 1978 
AGRICULTURE DECISIONS 


Federal Meat Inspection Act 
Poultry Products Inspection Act 


COLUMBIA PACKING Company, INc. FMIA Docket No. 2, 
PPIA Docket No. 1. Consent order — Sanction, held 
in abeyance as provided 


(No. 18,875) 


In re COLUMBIA PACKING COMPANY, INC. FMIA Docket No. 2, PPIA 
Docket No. 1. Decided November 13, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it, as provided, in connec- 
tion with violations of the Acts and the regulations as found. The sanction against 
respondent, withdrawal and denial of inspection services, is held in abeyance, as 
further provided in the order herein. 


Thomas O. Gessel, for complainant. 
David R. Pokross, Boston, MA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. 601 et seq.) (FMIA), and the Poultry Products In- 
spection Act, as amended (21 U.S.C. 451 et seq.) (PPIA), and the applica- 
ble Rules of Practice (9 CFR 335.1 through 335.24; 39 FR 4067-4073, to 
withdraw federal meat and poultry inspection services from the corpor- 
ate respondent, Columbia Packing Company, Inc. (hereinafter “respond- 
ent Columbia”). The proceeding was commenced by a complaint issued 
on November 22, 1974, by the Animal and Plant Health Inspection Serv- 
ice (APHIS), United States Department of Agriculture (USDA). That 
part of APHIS responsible for administration of the FMIA and the PPIA 
has recently been renamed as the Food Safety and Quality Service 
(FSQS). The parties and Morris M. Sherman have agreed that this pro- 
ceeding should be terminated by entry of the Consent Order set forth be- 
low and have agreed to the following Stipulation: 
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1. Only for purposes of the Stipulation and the provisions of the Con- 
sent Order, respondent Columbia and Morris M. Sherman admit the 
Findings of Fact set forth herein and waive: 


(a) Any further procedural steps; 


(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therefor; and 


(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 


2. The Stipulation and Consent Order are for settlement purposes in 
this proceeding only and do not constitute an admission or denial by 
respondent Columbia or Morris M. Sherman that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent Columbia is a corporation which operates an establish- 
ment at Boston, Massachusetts, at which it prepares meat and poultry 
products for commerce and is, and at all times material herein was, the 
recipient of inspection service under Title I of the FMIA and under the 
PPIA. 


2. Morris M. Sherman was, at all times material herein, the Vice- 
President of, and responsibly connected with, respondent Columbia. 


3. Respondent Columbia and Morris M. Sherman have on March 18, 
1974, been convicted of felonies for giving money to USDA meat inspec- 
tors. 


CONCLUSIONS 


Inasmuch as the parties and Morris M. Sherman have agreed to the 
provisions set forth in the following Order as the final disposition of this 
proceeding, such order will be issued. 
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ORDER 


1. Respondent Columbia during the period beginning on the effective 
date of this order and extending through March 18, 1984, shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any individual 
who has been convicted of a crime described in subparagraphs (a), (b) or 
(c) of paragraph 2 of this order; and (ii) shall immediately dismiss any 
such individual hired after the effective date of this order upon learning 
of such conviction; 


(b) Require each of its partners, officers, directors, employees, and 
agents to promptly report to a designated executive of respondent 
Columbia, other than Morris M. Sherman, who shall report to the 
Administrator of FSQS, any attempted bribery referred to in subpara- 
graph (a) of paragraph 2 of this order or solicitation of unlawful gratuity 
referred to in subparagraph (a) of paragraph 2 of this order by a partner, 
officer, director, employee, or agent of respondent Columbia or by any 
person acting on behalf of the United States Government; 


Provided, however, That the foregoing subparagraphs (a) and (b) shall 
not apply with respect to the factual situation involving meat inspectors 
which resulted in the indictments of respondent Columbia and Morris 
M. Sherman before the United States District Court for the District of 
Massachusetts filed on October 9, 1973. 


2. Inspection service under Title I of the FMIA and under the PPIA is 
hereby withdrawn from and denied to respondent Columbia: 


Provided, however, That such withdrawal and denial of inspection 
shall be held in abeyance and shall not become effective unless during 
the period beginning on the effective date of this order and extending 
through March 18, 1984: 


(a) itis found upon conviction (or upon affirmation of conviction, if 
appealed), or upon final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), that any person responsibly connected with respondent Colum- 
bia, has unlawfully given, paid, or offered, directly or indirectly, any 
money or thing of value to any meat or poultry inspector, or other per- 
son acting on behalf of the United States Government in connection 
with any aspect of the operation of its business as a meat packer or poul- 
try processor; or 


(b) it is found upon conviction (or upon affirmation of conviction, 
if appealed), or upon final decision in a formal adjudicatory proceeding 
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before the Secretary (or upon affirmation of the Secretary’s decision, if 
appealed), that respondent Columbia has unlawfully given, paid, or of- 
fered, directly or indirectly, any money or thing of value to any meat or 
poultry inspector, or other person acting on behalf of the United States 
Government in connection with any aspect of the operation of its busi- 
ness as a meat packer or poultry processor and it is found upon final 
decision in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision, if appealed) that a person 
responsibly connected with respondent Columbia acquiesced in such of- 
fense; or 


(c) itis found upon conviction (or upon affirmation of conviction, if 
appealed), or upon final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), that any person responsibly connected with respondent 
Columbia, has violated the FMIA or PPIA with intent to defraud or 
violated sections 201 or 209 of Title 18, United States Code, in connec- 
tion with any aspect of the operation of its business as a meat packer or 
poultry processor; or 


(d) it is found upon conviction (or upon affirmation of conviction, 
if appealed), or upon final decision in a formal adjudicatory proceeding 
before the Secretary (or upon affirmation of the Secretary’s decision, if 
appealed), that respondent Columbia has violated the FMIA or PPIA 
with intent to defraud or violated sections 201 or 209 of Title 18, United 
States Code, in connection with any aspect of the operation of its busi- 
ness as a meat packer or poultry processor and it is found upon final 
decision in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision, if appealed) that a person 
responsibly connected with respondent Columbia acquiesced in such of- 
fense; or 


(e) it is determined upon final decision in a formal adjudicatory 
proceeding before the Secretary (or upon affirmation of the Secretary’s 
decision, if appealed) that respondent Columbia, or any person responsi- 
bly connected with respondent Columbia, has failed to comply with any 
provision of paragraph 1. 


Upon such a conviction or final decision (in either case, affirmed, if ap- 
pealed) as described in subparagraphs (a) or (b) or (c) or (d) or (e) of this 
paragraph 2, inspection service under Title I of the FMIA and under the 
PPIA shall be withdrawn from and inspection indefinitely denied to 
respondent Columbia, and such withdrawal or denial of inspection shall 
become effective immediately without further procedure, Subpara- 
graphs (a) to (e) of this paragraph 2 do not apply with respect to the 
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factual situation involving meat inspectors which resulted in the indict- 
ments of respondent Columbia and Morris M. Sherman before the 
United States District Court for the District of Massachusetts filed on 
October 9, 1973. 


3. (a) The provisions of this order applicable to present USDA offi- 
cials shall be applicable to any successor officials of the United States 
Government responsible for the administration of the programs in- 
volved; 


(b) The provision of this order shall be applicable to respondent 
Columbia and each person who is responsibly connected with the busi- 
ness of respondent Columbia, and any business entity which, directly or 
through any corporate or other device, succeeds to the business of 
respondent Columbia, or is assigned that business: Provided, however, 
That this order shall not be applicable to a successor or assign of re- 
spondent Columbia (i) which does not have as a partner, officer, director, 
investor, consultant or employee, Sidney A. Lang, Morris M. Sherman or 
Jack Borteck or the wife of any of them; or (ii) which does not have a 
partner, director, investor, or consultant the children of any of them or 
the spouse of any of the children of them. 


(c) If Morris M. Sherman has formed, or during the effective 
period of this order forms, directly or indirectly, another business entity 
engaging or to engage in activities requiring federal meat or poultry in- 
spection; or is, or during the effective period of this order becomes a 
partner, officer, director, investor, consultant or employee in a 
managerial or executive capacity with another such business entity, all 
provisions of this order applicable to respondent Columbia shali be ap- 
plicable to such other business entity. 


4. Respondent Columbia shall permit any employee of USDA author- 
ized for the purpose to have access to its facilities and records sufficient 
to assure that it is in full compliance with this order at all times. 


5. If, during the effective period of this order, respondent Columbia 
or Morris M. Sherman is judicially required to take action which is in- 
consistent with any obligation imposed by the order, respondent 
Columbia or Morris M. Sherman shall be released from that obligation to 
the extent necessary to enable the respondent to comply with the 
judicial order: Provided, That respondent Columbia or Morris M. Sher- 
man notifies the Administrator of FSQS immediately upon learning of 
the institution of any judicial proceeding which might result in any such 
order: and Provided, further, That such release from any particular pro- 
visions of this order shall not have any effect upon any other provision 
of this order. 
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6. This order shall not be construed to prevent the institution of ac- 
tion to withdraw meat or poultry inspection services for any cause not 
covered in this order. 


7. For the purposes of this order a partner, officer, director, holder, or 
owner of 10 per centum or more of its voting stock or employee in a 
managerial or executive capacity shall be deemed to be responsibly con- 
nected with respondent Columbia. 


8. This order shall become effective upon service upon respondent 
Columbia. 
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Grain Inspection Act 


KANKAKEE GRAIN INSPECTION BUREAU, INC., JOHN W. FEGAN, 
BRADFORD M. FEGAN, and RAYMOND H. ZUFALL. GSL 
Docket No. 17, Consent order — Sanctions 


(No. 18,876) 


In re KANKAKEE GRAIN INSPECTION BUREAU, INC., JOHN W. FEGAN, 
BRADFORD M. FAGAN, and RAYMOND H. ZUFALL. GSL Docket No. 
17. Decided December 1, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act in the giving or offering of gifts and gratuities, falsification of grades on 
grain certificates and, among other violations, the keeping of incomplete or incor- 
rect records. The designation of the corporate respondent as an official inspection 
agency under the Act is suspended for 30 days. And the licenses of respondents 
John W. Fegan, Bradford M. Fegan, and Raymond H. Zufall are suspended for 60 
days, 30 days, and 15 days, respectively. 


Robert M. Paul, for complainant. 
Robert E. Jensen, Washington, D.C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under United States Grain Standards Act, as 
amended (7 U.S.C. 71 et seq., hereinafter referred to as the “Act”), and 
the regulations promulgated thereunder (7 CFR Part 26), to suspend for 
at least 180 days the designation of Kankakee Grain Inspection Bureau, 
Inc., as an official inspection agency under the Act, to suspend for at 
least 180 days Inspector License No. 02105, issued to John W. Fegan, to 
suspend for at least 180 days Inspector License No. 02095, issued to 
Bradford M. Fegan, and to suspend for at least 90 days Inspector License 
No. 07575, issued to Raymond H. Zufall. 


It being desirable to the parties in this action to settle these matters 
pursuant to section 1.138 (7 CFR 1.138) a Stipulation and the terms of 
the following Consent Order were agreed to by the parties, and the docu- 
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ment entitled Stipulation and Motion for Issuance of the Consent Order 
were signed by the parties and filed on November 29, 1978. 


A copy of that document is attached hereto and made a part hereof. In 
these circumstances and consistent with the agreement of the parties, it 
is hereby ordered that: 


1. The designation of the Kankakee Grain Inspection Bureau, Inc., 
Kankakee, Illinois, as an official inspection agency under the United 
States Grain Standards Act, as amended, is hereby suspended for a peri- 
od of 30 days commencing January 15, 1979, and terminating midnight 
February 13, 1979. 


2. Inspector License No. 02105, issued to John W. Fegan, under the 
United States Grain Standards Act, as amended, is hereby suspended for 
a period of 60 days, commencing December 16, 1978, and terminating 
midnight February 13, 1979. 


3. Inspector License No. 02095, issued to Bradford M. Fegan, under 
the United States Grain Standards Act, as amended, is hereby sus- 
pended for a period of 30 days commencing January 15, 1979, and ter- 
minating midnight February 13, 1979. 


4. Inspector License No. 07575, issued to Raymond H. Zufall, under 
the United States Grain Standards Act, as amended, is hereby sus- 


pended for a period of 15 days, commencing January 15, 1979, and ter- 
minating midnight January 29, 1979. 


5. This order shall become effective upon service upon the respond- 
ents’ attorney. A copy of this Order shall be served on the complainant 
and respondents. 
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Horse Protection Act 


ROBERTS, HOWARD and HENRY Broapway. HPA Docket No. 
84. Consent order of Henry Broadway — Sanction 


(18,877) 


In re HOWARD ROBERTS and HENRY BROADWAY. HPA Docket No. 84. De- 
cided November 17, 1978, as to Henry Broadway. 


Consent order — Sanction 


Respondent Henry Broadway has consented to issuance of the order herein against him for 
violating the Act in connection with the showing and exhibition of a sored horse as 
found. Respondent Henry Broadway is assessed therefor a civil penalty of $300.00. 


John Vetne, for complainant. 
Respondent prose. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture alleging that respondent had violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice(7 CFR§ 1.138). 


For the purpose of settling this proceeding, and for such purpose only, 
respondent Henry Broadway agrees to the entry of this decision, and ad- 
mits to jurisdiction and the following findings of fact. 


FINDINGS OF FACT 


1. Respondent Henry Broadway is an individual whose address is 
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Bishopville, South Carolina. At all times material herein Henry Broad- 
way was owner and exhibitor of the horse known as “Shadow’s Elegance 
U”. 

2. The horse known as “Shadow’s Elegance U” was shown or exhibited 
by respondents on or about September 1, 1977 at the Tennessee Walking 
Horse National Celebration, Shelbyville, Tennessee, in class No. 57, as 
entry No. 384. 


3. At the time “Shadow’s Elegance U” was shown at the aforemen- 
tioned horse show, the horse was found to be “sore” as the opinion of ex- 
amining U.S.D.A. veterinarians. 


4. Respondent, Henry Broadway, specifically does not admit to 
knowledge of the condition of the horse, if it was sored, nor to any alle- 
gation in the complaint which is inconsistent with, or in addition to, the 
limited admissions in paragraphs 1 through 4 hereof. 


CONCLUSIONS 


Respondent, Henry Broadway, having admitted the jurisdictional 
facts, and the complainant and respondent Broadway having agreed to 


the entry of this decision, such decision will be entered. 


Respondent, Henry Broadway, is assessed a civil penalty in the 
amount of $300 which will be payable to the Treasurer of the United 
States by certified check or money order, and shall forward it to John H. 
Vetne, Office of the General Counsel, Room 2014, South Building, Uni- 
ted States Department of Agriculture, Washington, D.C. 20250, within 
sixty days from the date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing, and shall become effective on the day service of this order is 
made upon respondent. 
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DECEMBER 1978 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ADAMS, EUGENE H. P&S Docket No. 5602. Consent order — 
Sanction 


ARTHUR, JOHN L., JR. P&S Docket No. 5452. Consent order 
— Sanction 


AUSTIN, RONNIE C. P&S Docket No. 5607. Consent order — 
Sanction 


BILLINGSLEY AUCTION SALE, INc. P&S Docket No. 5580. Con- 
sent order — Sanction 


Brooks, Mrs. JoE W. P&S Docket No. 5288. Order on re- 
consideration 


CorsICANA MEAT PACKING Co., INc. P&S Docket No. 5613. 
Consent order 


DRAUGHON, JOHNNY, d/b/a JOHNNY DRAUGHON LIVESTOCK. 
P&S Docket No. 5588. Bonding requirements — 
failure to comply with — Sanction 


EDzArDS, C. J. P&S Docket No. 5428. Accounts and records 
— incomplete or incorrect — Bonding requirements 
— failure to comply with — Checks or drafts — in- 
sufficient funds — Dual capacity operation — farmer 
and dealer — Express credit agreement — absence of 
— failure to pay when due — Sanction 


Foop Far, Inc. P&S Docket No. 5601. Consent order 


GUNSIGHT CATTLE Co., INC., and CARL Rossins. P&S Docket 
No. 5487. Checks or drafts — insufficient funds — 
failure to pay when due — Financial requirements — 
failure to meet — Sanction 


LOWERY, HERBERT. P&S Docket No. 5549. Brucellosis test 
records — failure to prove falsification of — De- 
ceptive or misleading practices — failure to prove — 
Evidence — insufficiency of — Bonding requirements 
— failure to comply with — continuance of operation 
after notification of termination of bond — Sanction 


McDONNELL, GEORGE C. P&S Docket No. 5150. Consent 
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MLLLs, C. E., and E. E. MILLs, d/b/a MILLS AUCTION MARKET. 
P&S Docket No. 5151. Rate order — order on Peti- 
tion to Vacate 


PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 5429. 
Consent order — Sanction 


Pierce County STOcKYARD, INc. P&S Docket No. 5550, 
Consent order — Sanction 


PRIMEAT PACKING Co., a corporation, and Morris FLATT, an 
individual. P&S Docket No. 5605. Consent order 


RASKIN PACKING Co. INc. P&S Docket No. 5521. Bonding re- 
quirements — failure to comply with 


ROBERTSDALE LIVESTOCK AUCTION, INc. P&S Docket No. 
5157. Rate order—on on Petition to Vacate 


(No. 18,878) 


In re JOHN L. ARTHUR, JR. P&S Docket No. 5452. Decided December 4, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer thereunder with 
respect to accounts and records and the issuance of insufficient funds checks in pur- 
ported payment for livestock purchased in commerce. Respondent is suspended as a 
registrant under the Act for 60 days and thereafter until no longer insolvent. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John L. Arthur, Jr., herein referred to as the respondent, is an in- 
dividual whose address is Route 2, Americus, Georgia 31709. 


2. Respondent is and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, John L. Arthur, Jr., in connection with his operations as 
a market agency or dealer, shall cease and desist from: 
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1. Issuing checks or drafts in purported payment for livestock pur- 
chased in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment: 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business under the 
Act, including (1) a purchase and sale journal; (2) a general ledger of ac- 
counts showing assets, liabilities and owner’s equity; (3) a cash receipts 
and disbursements journal; (4) monthly reconciliations and bank ac- 
counts; and (5) a record of outstanding checks issued. 


Respondent is suspended as a registrant under the Act for a period of 
60 days and thereafter until such time as he shall demonstrate that his 
current liabilities no longer exceed his current assets. When respondent 
has demonstrated that he is no longer insolvent a supplemental order 
will be issued in this proceeding terminating the suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,879) 


In re ROBERT K. STARKS. P&S Docket No. 5595. Decided December 5. 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is or- 
dered to cease and desist from said violation. 
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Stephen E. Hart, for complainant. 
Ralph E. Davis, Chicago, IL, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture, alleging that the 
respondent, Robert K. Starks, willfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (42 Fed. Reg. 745 (1977) ) (to be codified in 7 
CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert K. Starks, hereinafter referred to as the respondent, is an 
individual doing business as Western Cattle Company, Mendota, Illinois, 
and as Saginaw Cattle Company, Fort Worth, Texas. His mailing ad- 
dress is 1108 Sixth Avenue, Mendota, Illinois 61342. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 
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The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent as required by the Act and the 
regulations. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,880) 


In re PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 5429. Decided 
December 6, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violations of the 
Act and the regulations in connection with its operations as a market agency there- 
under as set forth herein. Respondent is ordered to cease and desist from said viola- 
tions, and respondent is suspended as a registrant under the Act for 28 days. 


Stephen E. Hart, for complainant. 
Bernard C. Baldwin, IIT, Lynchburg, VA, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Department of 
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Agriculture, alleging that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations of paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits not denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Phenix Livestock Market, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Phenix, Virginia. 


2. The respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the 
Phenix Livestock Market, Inc. stockyard, a stockyard posted under and 
subject to the provisions of the Act; 


(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, agents and employees, directly or 
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through any corporate or other device, in connection with respondent’s 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 


1. Permitting its owners or officers to purchase livestock from con- 
signments for resale for their own speculative accounts; 


2. Employing or permitting any person engaged in buying livestock at 
the stockyard as a dealer or market agency, or any employee of such 
person, to perform any service or duty in connection with the furnishing 
by respondent of its services; 


3. Placing owners’ livestock on order without informing the buyer of 
the ownership of said livestock; 


4. Issuing invoices showing weights of livestock other than the actual 
weights of the livestock obtained at the time and place of sale, unless 
such weights are appropriately explained on said invoices; 


5. Issuing scale tickets purporting to show the actual weights of live- 
stock without in fact weighing the livestock and preparing the scale 
tickets in the process thereof; 


6. Failing to issue serially numbered scale tickets in sequence; and 


7. Issuing accounts of sale which fail to show the true and correct 
names of the buyers of consigned livestock. 


Respondent shall make and keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including: (1) consignors’ ac- 
counts of sale showing the true name of the buyer; (2) scale tickets which 
are signed or initialled by the weighmaster and which show the date on 
which they are issued; (3) complete payroll records; and (4) a complete 
record of all receipts for freight and all freight invoices paid. 


Respondent is suspended as a registrant under the Act for a period of 
28 days. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
respondent: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. Copies hereof shall be served on the 
parties. 
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(No. 18,881) 


In re BILLINGSLEY AUCTION SALE, INC. P&S Docket No. 5580. Decided 
December 8, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a market agency and dealer 
as set forth herein. Respondent is ordered to cease and desist from said violations, 
and respondent is suspended as a registrant under the Act for 21 days. 

Mary Ellen Reese, for complaint. 

Robert Q. Whitwell, Southaven, MS, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1. et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138, 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDING OF FACT 


1. Billingsley Auction Sale, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Senatobia, Mississippi, and its mailing address at P.O. Box 505, 
Senatobia, Mississippi 38668. 


2. The respondent at all times material herein was: 


(a) Engaged in the business of conducting and operating the Bill- 
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ingsley Auction Sale, Inc. (Stockyard MS 139), a stockyard posted under 
and subject to the Act, herein referred to as the stockyard; 


(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard and buying and selling livestock in 
commerce or for its own account; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, its officers, directors, agents, employees, successors, and 
assigns, directly or through any corporate or other device, or in conspira- 
cy, combination, agreement or arrangement with any other person, in 
connection with respondent’s operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 


1. Issuing stockyard livestock receiving sheets, receiving tickets, or 
other documents in connection with the receiving and handling of live- 
stock, which do not show correctly the true nature and details of such 
operations; 


2. Selling consigned livestock under assumed or fictitous names for 
the purpose of concealing the ownership and/or health condition of such 
livestock; 


3. Issuing accounts of sale which do not show the true and correct 
names of the consignor-sellers of livestock. 


4. Failing to advise purchasers of livestock sold in commerce that 
such livestock have been exposed to an infectious or communicable dis- 
ease, when such is the case; 


5. Concealing from purchasers of livestock sold in commerce any in- 
formation concerning the health of such livestock which affects the 
value of the livestock; and 
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6. Falsifying, or causing to be falsified, records required to be kept by 
the respondent in connection with its sales operations, in commerce. 


The respondent shall keep accounts, records, and memoranda that ful- 
ly and correctly disclose all transactions involved in its business as a 
market agency and as a dealer subject to the Act, including true and cor- 
rect receiving sheets, receiving tickets and accounts of sale. 


The respondent is suspended as a registrant under the Act for a period 
of 21 days beginning the first day after service of this Order on the re- 
spondent. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent: 


Provided, however, that if by any means or device whatever, all or 
part of the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be the date fixed 
by a court of competent jurisdiction which issues an appropriate order 
with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,882) 


In re GEORGE McDONNELL. P&S Docket No. 4150. Decided December 11, 
1978. 


Consent Order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
with respect to accounts and records and issuance of insufficient funds checks in 
purported payment for livestock. Respondent is ordered to cease and desist from 
such violations. 


William R. Young, Jr., for complainant. 
Stephen F. Hefner, Sherman, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seqg.). This decision is entered pursu- 
ant to the consent decision provision of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) George C. McDonnell, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at Whitesboro, 
Texas, and whose mailing address is Box 386, Whitesboro, Texas 76273. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the enry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from: 
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1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including (1) a general ledger of accounts show- 
ing assets, liabilities, income, expenses, and net worth; (2) periodic 
reconciliations of his bank accounts; (3) purchase and sale invoices; and 
(4) cancelled checks. 


The provision of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,883) 


In re RONNIE C. AUSTIN. P&S Docket No. 5607. Decided December 12, 
1978. 


Consent Order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency and dealer 
thereunder in failing to comply with the bonding requirements thereof. Respondent 
is suspended as a registrant under the Act until he is in full compliance with the 
bonding requirements. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
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Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent Ronnie C. Austin willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronnie C. Austin, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Route 1, Ring- 
ling, Oklahoma 73529. 


2. Respondent is and at all times material herein was: 
(a) Engaged in the business as a “market agency”, buying livestock 
in commerce on a commission basis; and 


(b) Registered with the Secretary of Agriculture as a “dealer” to 
buy livestock for slaughter purposes for a “packer” but not registered as 
a “market agency” to buy livestock on commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, Ronnie C. Austin, individually or as a partner, or as an of- 
ficer, director, agent or employee of a corporation, directly or through 
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any corporate or other device, shall cease and desist from engaging in 
any business in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements under the Act, a supplemental order will be issued in this 
proceeding terminating this suspension. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,884) 


MRS. JOE W. BROOKS v. C. A. REES, d/b/a BIG SPRING LIVESTOCK AUC- 
TION. P&S Docket No. 5288. Decided December 13, 1978. 


Order on reconsideration 


John J. Casey, Presiding Officer. 
Complainant pro se. 
T. L. Thompson, Colorado City, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), an order was issued on August 
9, 1978, dismissing the complaint for reasons stated therein. Copies of 
that order were promptly served on the parties. Thereafter, two letters 
were received from complainant Mrs. Brooks, one on August 31, the 
other on September 5. Those letters included the following: 


The United States Department of Agriculture has written proof that I took 3 
head of calves to the Big Spring Livestock Auction on Jan. 7—1976. 
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The United States Department of Agriculture has written proof that I have 
never been paid one cent for my calves. 


That the United States Department of Agriculture has demanded I go before a 
judge and swear to facts which the Dept. of Agriculture already has, is unfair 
and discriminatory and unnecessary. 


Facts are Facts. 


The Department of Agriculture has consistently refused to act in the case of 
Brooks versus Rees, even though the said Dept. of Agriculture has had written 
proof of the allegations made by the complainant. 


Those letters were served on the respondent and an answer was filed. 


We stated in the order of August 9, 1978, dismissing the complaint, 
“For finding respondent to have violated the Act in the transactions in 
dispute, and ordering him to pay reparation to complainant, the evi- 
dence in the record is not sufficient.” 


On April 6, 1976, a letter was sent from the Packers and Stockyards 
Administration to complainant Mrs. Brooks, transmitting a copy of re- 
spondent’s answer to her complaint, and including the following: 


Please note that the respondent did not request an oral hearing. 


If you desire an oral hearing, you should make such a request in writing within 
10 days after receipt of the answer, as provided in section 202.48 of the Rules 
of Practice. 


On April 10, 1976, complainant Mrs. Brooks wrote a letter to the 
Packers and Stockyards Administration, stating, “No oral hearing is re- 
quested.” No oral hearing was requested by either party and none was 
held. No subpoena was requested by either party and none was issued. 
The Department neither demanded, ordered, nor suggested that anyone 
“go before a judge.” 


In such a case, a respondent is ordered to pay a complainant if, and 
only if, the evidence in the record of the case shows that the complainant 
is entitled to be paid, under the Law. If there is any testimony or other 
evidence relevant and material to the case, in existence but not in the 
record of the case, it cannot be considered. 


The parties were served with copies of everything in the record of this 
proceeding, and were given opportunity to submit evidence in writing. 
The decision of August 9 was issued on the basis of the record as thus de- 
veloped. 


All contentions of the parties presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is concluded 
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that, after a careful examination of the record and a review of the find- 
ings and conclusions relating to the contentions of complainant, no 
changes in such findings and conclusions should be made. 


In the past we have held failure on the part of a market agency 
promptly to remit the net proceeds received from a sale of livestock con- 
signed to it for sale on commission to be a failure to render reasonable 
stockyard services as required by the Act. See9 CFR§ 201.43 (a); M. A. 
Steinbron v. Waverly Sales, 32 A.D. 438 (1973); and Thompson v. Inter- 
state Livestock Mkt., 35 A.D. 1191 (1976). While the evidence in the rec- 
ord of this reparation proceeding does not support an order directing re- 
spondent to pay money to complainant, this fact would not bar the insti- 
tution of a disciplinary proceeding against the respondent based on 
other evidence of a violation, if any. A disciplinary proceeding can result 
in certain penalties but it cannot result in an order directing respondent 
to pay money to complainant. Institution of a disciplinary proceeding is 
entirely discretionary with the Department. 


I e @¢ 2 


Complainant, in her letter received on September 5, recited, 
do hereby ask for a full Judicial Review of the above numbered com- 
plaint.” Judicial review is by its nature an action of courts, not Executive 
Departments. Anyone wanting it must seek it in court. See United 
States v. ICC, 337 U.S. 426. 


The order of August 9, 1978, and this order, are the same as orders by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7CFR§ 2.35, 42 FR 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81,7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1976 Ed., Appendix p. 764). 


No change is ordered, in the August 9, 1978, Order of Dismissal. 


Copies hereof shall be served on the parties. 


(No. 18,885) 


In re CORSICANA MEAT PACKING Co., INC. P&S Docket No. 5613. De- 
cided December 21, 1978. 


Consent order 
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Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
as found herein. Respondent is ordered to cease and desist from such violations. 


James A. Brennan, for complainant. 
David W. Wilson, Jr., Corsicana, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
partment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act and that the re- 
spondent violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 


remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Corsicana Meat Packing Co., Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Corsicana, Texas and whose business mailing address is P.O. Box 1856, 
Corsicana, Texas 75110. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter and manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 
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3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Corsicana Meat Packing Co., Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations subject to the 
Packers and Stockyards Act, shall cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and regula- 


tions without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and regulations; 


2. Purchasing livestock in commerce while insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the respondent pays the full 
purchase price of the livestock at the time of purchase in cash, by certi- 
fied check or wire transfer as provided by section 409 of the Act (7 
U.S.C. 228b); 


3. Issuing drafts in payment for livestock without having a prior ex- 
press, written agreement from sellers of livestock that payment may be 
made by means of a draft; and 


4. Issuing checks by mail in payment for livestock purchased in com- 
merce for purposes of slaughter without a prior, express, written agree- 
ment from such sellers of livestock that payment may be made by means 
of mailing such checks, provided, that this shall not prohibit mailing 
checks for livestock purchases as provided by section 409 (a) of the Act 
(7 U.S.C. 228b). 


Respondent shall keep and maintain accounts, records, and mem- 
oranda which fully and correctly disclose all transactions involved in its 
business subject to the Packers and Stockyards Act, including but not 
limited to: a general ledger of accounts showing assets, liabilities, in- 





EUGENE H. ADAMS 1867 
Cite as 37 A.D. 1867 


come, expenses, and net worth; and, each agreement referred to in items 
3 and 4 above. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 18,886) 


In re EUGENE H. ADAMS. P&S Docket No. 5602. Decided December 28, 
1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for willfull violations 
of the Act and the regulations in connection with his operations as a dealer and mar- 
ket agency thereunder with respect to false and incorrect weights and scale tickets. 
Respondent is ordered to cease and desist from said violations and respondent is 
suspended as a registrant under the Act for 40 days. 


Thomas M. Walsh, for complainant. 
Robert Shimanek, Monticello, IA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(1) Eugene H. Adams, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located at Monticello, 
Iowa. Respondent’s mailing address is Box 323, Monticello, lowa 52310. 


(2) Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock, and as a market agency to buy livestock, in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Eugene H. Adams, his agents and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 


(1) Weighing livestock at other than the true and correct weights; 


(2) Paying the consignors, owners and sellers of livestock on the basis 
of false or incorrect weights; 


(3) Issuing scale tickets, purchase invoices, or any other documents 
evidencing the purchase and sale of livestock on the basis of false or in- 
correct weights. 


Respondent shall keep and maintain accounts, records and memo- 
randa which fully and accurately disclose all transactions involved in his 
business, including scale tickets and a purchase journal which show the 
true and correct weight of livestock purchased by respondent on a 
weight basis. 
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Respondent is suspended as a registrant under the Act for a period of 


forty (40) days. 


This order shall have the same effect as if entered after full hearing 
and shall become effective on the first day after service of this order up- 
on respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,887) 


In re GUNSIGHT CATTLE Co., INC. and CARL ROBBINS. P&S Docket No. 
5487. Decided May 10, 1978. 


Admission of facts — by failure to file answer — Checks or drafts — in- 
sufficient funds — failure to pay when due — Financial requirements — 
failure to meet — Sanction 


Where respondents wilfully violated the Act and the regulations in connection with their 
operations as a market agency thereunder as set forth herein, respondents are or- 
dered to cease and desist from said violations. Further, the corporate respondent is 
suspended as a registrant under the Act for 30 days, and thereafter until it is no 
longer insolvent. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 


seq.). 


Copies of the Complaint, the Rules of Practice (7 CFR 1.130 et seq.) 
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governing proceedings under the Act, and the Hearing Clerk’s letter 
dated August 5, 1977, were served personally upon respondents by Wil- 
lard J. Temby, Packer and Poultry Specialist. Respondents were in- 
formed that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Gunsight Cattle Co., Inc., herein referred to as the corporate 
respondent, is a corporation with mailing address at P.O. Box 175, 
Logan, Utah 84321. 


(b) Corporate respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce and as a market agency to buy live- 
stock in commerce. 


(c) Respondent Carl Robbins is an individual whose address is P.O. 
Box 175, Logan, Utah, 84321, and was at all times material herein presi- 
dent, manager and principal owner, having direction, control and man- 
agement of the corporate respondent. 


2. Under the direction, control and management of the individual 
respondent, corporate respondent’s current liabilities exceeded its cur- 
rent assets on October 21, 1976. As of that date, corporate respondent 
had current liabilities totaling $242,132.51 and current assets totaling 
$36,129.00, resulting in an excess of current liabilities over current as- 
sets of $206,003.51. 


3. (a) Corporate respondent, under the direction, control and manage- 
ment of the individual respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in para- 
graph III (a) of the Complaint, purchased livestock in commerce and, as 
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of the date of Issuance of this Complaint, has failed to pay the full pur- 
chase price of such livestock as set forth in paragraph III (a) of the Com- 
plaint. 


(b) As of December 10, 1976, there remained unpaid by respond- 
ents a total of $57,766.46 for the livestock set forth in paragraph III (a) 
of the Complaint. 


4. Corporate respondent, under the direction, control and manage- 
ment of the individual respondent, in connection with its operations as a 
dealer, on or about the dates and in the transactions set forth in para- 
graph IV of the Complaint, purchased livestock in commerce and in pur- 
ported payment therefor issued drafts which were returned unpaid by 
the bank through which they were presented because respondent did not 
make available sufficient funds to pay such drafts upon presentment. 


5. Respondents, on or about the dates set forth in paragraphs III (a) 
and IV of the Complaint, and at divers other times, purchased livestock 
in commerce and failed to pay, when due, the full amount of the pur- 
chase price of such livestock. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in Findings of Fact 3, 4 and 5 herein, re- 
spondents have wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a) ), and section 201.43 (b) of the regulations (9 CFR 201.43 (b) ). 


Respondents, in connection with their operations as a dealer, shall 
cease and desist from: 


(1) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks and 
drafts; and 


(2) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 
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Corporate respondent is suspended as a registrant under the Act for a 
period of thirty (30) days and thereafter until it demonstrates that it is 
no longer insolvent. When corporate respondent demonstrates that it is 
no longer insolvent, a supplemental order will be issued in this proceed- 
ing terminating this suspension after the expiration of the thirty-day 
period. 


The provisions of this Order shall become effective from the sixth day 
after the Decision becomes final: Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective date of 
the beginning of the suspension period (or the part thereof not effective- 
ly served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. Copies hereof 
shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final * with- 
out further proceedings 35 days after service hereof UNLESS appealed 
to the Secretary by a party hereto within 30 days after service, as pro- 
vided in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


(No. 18,888) 


In re HERBERT LOWERY. P&S Docket No. 5549. Decided October 6, 1978. 


Brucellosis test records — failure to prove forgery of — Bonding require- 

ments — failure to comply with — Deceptive or misleading practices — 

failure to prove — Evidence — insufficiency of — Notification of surety 
bond termination — continuance of operation after — Sanction 


Where respondent continued his operations as a dealer under the Act without filing and 
maintaining the required bond, respondent is suspended as a registrant under the 
Act until he is in full compliance with the bonding requirements thereof. 


Allan R. Kahan, for complainant. 
Ralph M. Zeleskey, Lufkin, TX, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


* The Decision and Order became final December 21, 1978.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a diciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.; hereinafter “the 
Act”) instituted by a complaint filed on March 6, 1978, which alleges 
that the respondent, Herbert Lowery, a registered “dealer” under the 
Act, continued to buy and sell livestock after he was notified that the 
surety bond maintained to secure his dealer obligations had terminated. 
The complaint further alleges that respondent, in willful violation of sec- 
tion 312 (a) of the Act (7 U.S.C. 213 (a) ), purchased, consigned and sold 
livestock in false and inaccurate names; and consigned livestock for sale 
for which respondent had falsely prepared individual brucellosis test re- 
ports which showed that the cattle had tested negative for brucellosis 
when, in fact, the cattle had not been tested. 


On April 6, 1978, respondent filed an answer, a request for an oral 
hearing and a motion to dismiss, or in the alternative to be furnished a 
more definite statement of the relevant facts upon which complainant 
relied. On April 21, 1978, upon consideration of respondent’s motion 
and complainant’s response to it, the motion was denied. 


Oral hearing was held before me on June 20, 1978, in Lufkin, Texas. 
Complainant was represented by Allan R. Kahan, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
Respondent was represented by Ralph M. Zeleskey of Zeleskey, 
Cornelius, Rogers, Berry and Hallmark, Lufkin, Texas. Complainant 
called 7 witnesses and offered 23 exhibits. Respondent called no wit- 
nesses and offered no exhibits. Complainant’s exhibits will hereafter be 
designated by the prefix “Cx.” The transcript of the hearing comprises 
208 pages. References to specific pages in the transcript will hereafter 
be designated by the prefix “Tr.” Briefing was completed on September 
20, 1978. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Herbert Lowery, is an individual whose mailing ad- 
dress is Huntington, Texas, 75949. 


2. Respondent is, and at all times material herein was: 
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(a) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account. 


3. Lufkin Livestock Exchange, Patton Livestock, Inc., and Jackson- 
ville Commission, Inc. are stockyards posted under the Act. 


4. Respondent permitted the surety bond which he had formerly 
maintained to secure the performance of his dealer obligations under the 
Act to terminate on November 2, 1973. Respondent was notified by 
certified mail on or about October 15, 1973, that if he continued his live- 
stock operations without bond coverage as required under the Act and 
the regulations, he would be in violation of section 312 (a) of the Act and 
sections 201.29 and 201.30 of the regulations promulgated thereunder. 


Notwithstanding this notification, respondent Lowery, on or about the 
dates and in the transactions set forth below, bought and sold livestock 
in commerce without filing and maintaining a bond or its equivalent. 
This he was required to do under the Act and the regulations since, al- 
though he was primarily a rancher, these speculative transactions were 
sufficient in kind and amount to constitute him a “dealer” engaged in the 
business of buying and selling in commerce, livestock on his own ac- 


count. 


Purpose 
Date No. Head Amount Market Where Purchased 


12/6/76 79 $11,661.09 Lufkin Livestock Exchange 
Lufkin, Texas 


2/21/77 20 3,685.72 Lufkin Livestock Exchange 
Lufkin, Texas 


Date 
Sold No. Head Amount Market Where Sold 


12/11/76 59 $ 9,803.84 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


2/26/77 25 1,749.26 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


5. On or about the dates and in the transactions set forth below, 
respondent Lowery purchased livestock, sold on consignment, at the 
Jacksonville Livestock Commission, Inc., Jacksonville, Texas, and Pat- 
ton Livestock, Inc., Nacogdoches, Texas, for which those markets issued 
documents containing designations other than respondent’s name. 
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Purchase 
Date No. Head Amount Market Where Purchased 


12/10/76 ti $1,584.16 Patton Livestock, Inc. 
Nacogdoches, Texas 


12/11/76 10 1,700.77 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


1/8/77 12 1,513.25 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


1/15/77 157.50 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


1/22/77 22 2,970.32 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


2/26/77 567.35 Jacksonville Livestock Commission, Inc. 
Jacksonville, Texas 


6. In an attempt to control and eradicate brucellosis, a contagious 
disease affecting cattle, the State of Texas, in cooperation with the U.S. 
Department of Agriculture, has instituted a testing program for cattle 
sold at market. Any breeding animal that is two years of age or older or 
if the animal is pregnant or has already calved, is required to be tested. 
unless the animal is going to slaughter or to a quarantine feedlot or if 


the animal has been tested within the last 30 days and found negative. 


Tests of animals at the market where they are sold are conducted by a 
state licensed veterinarian who records the results of the tests on a “VS 
Form 4-54” entitled “Brucellosis Test Record - Market Cattle Testing 
Program.” 


All the animals tested at the market should be listed on the VS Form 
4-54 reporting that day’s tests. Individual forms may also be prepared at 
the market for each animals which tested negative at the market or so 
tested on a previous test made in the country. This form, “TAHC 74-50,” 
entitled “Buyer’s Brucellosis Test Record” is an unofficial, mimeo- 
graphed form; and, during the period of December 1976 through Febru- 
ary 1977, blank TAHC 74-50 forms were often left unattended at the 
markets in question with the veterinarian’s name or signature pre- 
marked for convenience in their use on the market’s day of sale. 


7. On or about the dates and in the transactions set forth below, re- 
spondent Lowery consigned livestock for sale at the Jacksonville Live- 
stock Commission Co., Inc., and produced TAHC 74-50 forms showing 
the livestock had been tested as negative for brucellosis within the past 
30 days. No corresponding entries on any VS Form 4-54 was found by 
complainant during its investigation or produced at the hearing. 





1876 


Date No. of 
Sold Head 


12/11/76 1 


12/11/76 


12/11/76 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 


1/15/77 
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Ear Tag 
No. 


74 BNF 8776 


74 BNF 8783 


74 ACN 0336 


74 BJU 6885 


74 AFJ 0281 


74 CFB 0423 


74 AES 9081 


74 AFS 5422 


74 AFN 0583 


74 AFS 5424 


74 ADX 3007 


74 ADR 4866 


74 AES 9955 


74 AFC 2647 


Location of 
Alleged Test 


Lufkin Livestock 
Exchange 
Lufkin, Texas 


Lufkin Livestock 
Exchange 
Lufkin, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches,Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


Patton Livestock, Inc. 


Nacogdoches, Texas 


CONCLUSIONS 


Date of 
Alleged Test 


12/6/76 


12/6/76 


12/10/76 


1/7/77 


1/7/77 


1/7/77 


W777 


1/7/77 


1/7/77 


1/7/77 


1/7/77 


W777 


1/7/77 


1/7/77 


1. Respondent is a “dealer” as defined by the Act and is therefore re- 
quired to maintain a bond to secure the performance of his obligations as 
a dealer under the Act subject to the Secretary’s jurisdiction. 


Even though respondent’s primary activity is that of a rancher main- 
taining a herd of some 2,000 head of cattle, he has admitted that he con- 
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sistently attends the auction sales conducted by the three local auction 
markets and regularly buys and sells cattle at each of them. The markets 
are “posted” stockyards under the Act and sales transactions there con- 
ducted are “in commerce.” See Stafford v. Wallace, 258 U.S. 495, 515- 
516 (1922). The evidence further shows that he typically sells within a 
week of purchase nearly half of the cattle which he buys which is incon- 
sistent with his argument that the sales constitute incidental culling of 
cattle purchased to augment his herd. As stated in Kelley v. United 
States, 202 F.2d 838, 841 (10th Cir. 1953): 


The Act does not require that a dealer in order to come under the Act be en- 
gaged in the sole business of buying or selling livestock in commerce. . . 


What is required is that the respondent’s buying and selling practices 
constitute: 


... More than mere isolated transactions. They chart a well defined course of 
business. (Kelley, supra) 


Recently, the Tenth Circuit again examined the Act’s definition of a 
“dealer” as “any person, not a market agency, engaged in the business of 
buying or selling in commerce, livestock, either on his own account or as 
the employee or agent of the vendor or purchaser” (7 U.S.C. 201 (d) ). It 
held in Solomon Valley Feedlot, Inc. v. Butz, 557 F.2d 717, 719-720 
(10th Cir. 1977), that a feedlot was not a dealer, but recognized the fol- 
lowing distinction: 


Solomon as a cattle feeder makes its profit from feeding the cattle. This is in 
contrast to the dealer who profits from the transaction itself either by speculat- 
ing on the market or by getting a commission. These individuals are truly in the 
business of buying or selling on their own account or as the employee-agent of 
the buyer or seller. In contrast, here the profit comes from efforts in altering 
the animals by improving their value through feeding. 


Solomon Valley Feedlot, Inc. was distinguishable from Kelley, but the 
present case is not. As in Kelley, even though the respondent does not 
exclusively engage in dealer operations, his speculative activities are suf- 
ficient to constitute him a dealer and require that he be bonded under 
the Act to secure his obligations as such. His failure to always realize a 
profit does not alter the speculative nature of the identified transac- 
tions; it merely illustrates the perils of being a dealer. 


2. Respondent has not violated the Act as a result of any misleading 
entry on the accounts of sale and buyer’s invoices which the market 
agencies prepared. 
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There has been no showing whatsoever by complainant that any of the 
sellers or purchasers of livestock who dealt with respondent were in any 
sense deceived, or were likely to have been deceived, by the inclusions on 
the invoices and accounts of sales of the designations which complainant 
contends are misleading. The invoices and accounts of sales were pre- 
pared by the market agencies and, although some of them contained 
code designations such as “HL-3” and “Morgan,” there is no showing that 
the market agency failed to make known the meaning of these designa- 
tions to consignors and purchasers. Other cases have held that market 
agencies are entitled to use code designations if they make known their 
meaning to their patrons. See, e.g., In re: Smithfield Livestock Market, 
36 Agri. Dec. 1546, 1568-1570 (1977). In any event, the market agencies 
are not parties to this proceeding and the propriety of their conduct is 
not before us. The respondent has not been shown to have induced or in 
any other sense bear responsibility for any unfair practice that any of 
the market agencies may be said to have committed. 


3. Complainant has not proven that respondent forged “Buyer’s 
Brucellosis Test Record” forms. Complainant contends that inasmuch as 
the master Form 4-54’s which the investigator obtained reporting the 
tests conducted at the Lufkin Livestock Exchange on December 6, 1976, 
and at the Patton Livestock, Inc. on December 10, 1976 and January 7, 


1977, do not list the ear tag numbers of the animals for which respond- 
ent subsequently produced individual Buyer’s Brucellosis Test Record 
forms which are normally taken from the 4-54’s, respondent must have 
forged these test records. 


Complainant produced no other evidence other than the fact that 
blank, pre-stamped, individual Buyer’s Brucellosis Test Record forms, 
bearing the facsimile signature of the veterinarian who conducted the 
tests for the markets, were left unguarded at each of the markets which 
respondent could have secured and then completed. 


The possibility that pertinent master 4-54’s were either lost, misplaced 
or incorrectly completed was not conclusively ruled out. 

No evidence was introduced to prove that any of the handwriting on 
the questioned forms was that of respondent. 


No one witnessed respondent either purloin or forge the forms. 
Respondent, under oath, denied committing such acts. 


Dr. F. S. Schott, the veterinarian whose facsimile signature appears on 
the forms in question, did not retain copies of the forms he issued in 
1976 and 1977, did not deny the authenticity of those respondent is 
charged with forging and, at one point, even agreed to their authenticity 
(Tr. 70, lines 1-10). He specifically rejected any suggestion that he had 
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knowledge of respondent engaging in any wrongdoing (Tr. 104, lines 18- 
22). He further admitted to circumstances under which an individual 
Buyer’s Brucellosis Test Record form could have been properly issued 
even though the animal did not appear on the master 4-54 prepared that 
day at the market (Tr. 104, line 23 through Tr. 105, line 12). 


The testimony indicates that individual test records are often, with 
the attending veterinarian’s permission, completed by auction market 
personnel. It is also conceivable that any of these persons could have, for 
a variety of reasons, accidentally or intentionally furnished incorrect re- 
ports to respondent which he would have relied upon in all good faith. 


In short, complainant has not met its burden of proof and the con- 
clusions it urges cannot be reached. 


4. The Order to be issued should direct respondent to cease and desist 
from engaging in any business in commerce for which bonding is re- 
quired wnder the Packers and Stockyards Act without filing and main- 
taining a reasonable bond or its equivalent as required by the Act and 
the regulations thereunder. Until such time as he complies with such 
bonding requirements and a supplemental order is thereupon issued, his 
status should be that of a suspended registrant. 


Civil penalties should not be assessed against respondent since the 
only violation proven is his failure to maintain a bond which he ap- 
parently believed he was no longer required to carry, and the absence of 


which has not as yet resulted in injury to any party with whom he has 
dealt. 


Respondent shall cease and desist from engaging in any business in 
commerce for which bonding is required under the Packers and Stock- 
yards Act without filing and maintaining a reasonable bond or its 
equivalent as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall be effective from the sixth day after the decision and 
order becomes final.* Copies hereof shall be served upon the parties. 


*The Decision and Order became final December 1, 1978.—Ed. 
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Pursuant to the amended Rules of Practice governing procedures 
under the Packers and Stockyards Act, this decision and order becomes 
final without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary by either party within 30 days after service. 


(No. 18,889) 


In re C. J. EDZARDS, P&S Docket No. 5428. Decided October 13, 1978. 


Accounts and records — incomplete or incorrect — Bonding requirements 

— failure to comply with — Checks or drafts — insufficient funds — Dual 

capacity operation — farmer and dealer — applicability of the Act to dealer 

capacity — Express credit agreement — absence of — failure to pay when 
due — Sanction 


Where respondent’s dealer operations are subject to the Act, respondent respondent is in 
violation of the Act in failing to comply with the bonding requirements thereof, in 
unfair and deceptive practices by issuing insufficient funds checks in purported pay- 
ment for livestock purchased in commerce and failing to pay when due therefor. Re- 
spondent is ordered to cease and desist from said violations. And respondent is sus- 
pended as a registrant under the Act until he is in full compliance with the bonding 
requirements thereof. 


Eric Paul and Joanne I. Schwartz, for complainant. 
David A. Yarger, Versailles, MO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. § 181 et seq., hereinafter referred to as 
the “Act”), instituted by a complaint filed on April 29, 1977, by the Act- 
ing Administrator, Packers and Stockyards Administration (now Pack- 
ers and Stockyards, AMS), United States Department of Agriculture. 


The complaint charges that the respondent, C. J. Edzards, engaged in 
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the business of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or its 
equivalent; purchased livestock in commerce and issued checks which 
were returned by the bank upon which they were drawn because of in- 
sufficient funds on deposit; purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock; and failed to 
keep accounts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer. Such activi- 
ties were alleged to be in willful violation of sections 312 (a) and 401 of 
the Act (7 U.S.C. §§ 213 (a), 221) and sections 201.43 (b), 201.29 and 
201.30 of the regulations (9 CFR §§ 201.43 (b), 201.29, 201.30). 


Respondent filed an answer on May 24, 1977, in which he admitted 
some of the allegations, denied others and asserted a number of affirma- 
tive defenses. Respondent affirmatively pled that his transactions were 
all farming transactions and not dealer transactions. 


Oral hearing began on April 11, 1978, in Jefferson City, Missouri. Re- 
spondent was represented by David A. Yarger, Woolsey and Yarger, 
Versailles, Missouri. Complainant was represented by Eric Paul and Jo- 
anne I. Schwartz, Office of General Counsel, United States Department 
of Agriculture, Washington, D.C. At the close of the hearing the time 
was set for the filing of briefs. 


FINDINGS OF FACT 


1. C. J. Edzards, hereinafter referred to as the respondent, is an indi- 
vidual, also known as Clarence J. Edzards, whose address is Stover, Mis- 
souri. 


2. Respondent at all times material herein, was engaged in the busi- 
ness of buying and selling livestock in commerce for his own account, 
and was registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce since April 25, 1960. 


3. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act was terminated on May 
15, 1975. Respondent was notified by certified mail on or about April 
18, 1975, that continued livestock operations without bond coverage or 
its equivalent as required under the Act and regulations would be in vio- 
lation of the Act and the regulations. Notwithstanding such notice, re- 
spondent continued to engage in the business of a dealer, buying and 
selling livestock in commerce for his own account, without filing and 
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maintaining a reasonable bond or its equivalent as required by the Act 
and the regulations. 


4. Respondent, in connection with his operations as a dealer during 
the period July 1975 through April 1976, purchased livestock in com- 
merce in 16 transactions (as more fully demonstrated in Complainant’s 
Exhibit 1) and in purported payment therefor issued checks which were 
returned unpaid by the bank upon which they were drawn because Re- 
spondent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. The 16 transactions involved the pur- 
chase of more than 1,393 head of livestock at a total purchase price of 
$221,652.08. 


5. Respondent’s 16 transactions involved purchases from Columbia 
Livestock Auction, Inc., Columbia, Missouri; Orlean Livestock Market, 
Orlean, Missouri; South Central Livestock Market, Inc., Vienna, Mis- 
souri; and Warsaw Auction Company, Warsaw, Missouri. The four mar- 
kets are posted stockyards subject to the provisions of the Act. There 
was no evidence of express credit agreements between respondent and 
the four markets. 


6. In each transaction described in finding 4, respondent: 


a. purchased livestock in commerce, and failed to pay, when due, 
the full amount of the purchase price for such livestock; and 


b. failed to transmit or deliver to the seller the full amount of the 
purchase price before the close of the next business day following the 
purchase of livestock and the determination of the amount of the pur- 
chase price. 


7. In each transaction described in finding 4, payment for the live- 
stock purchased in commerce by respondent, was eventually made by: 


a. honoring respondent’s checks when presented for payment a 
second time, or 


b. the replacement of previously dishonored checks with cashiers 
checks. Respondent’s bank returned the 16 checks dishonored for insuf- 
ficient funds on dates ranging between 3 to 21 days subsequent to the 
dates of the corresponding livestock purchases. The average time be- 
tween the purchase date and last dishonor was 8.4 days or nearly a full 
week after the time permitted for prompt payment under the Act. 


8. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a dealer under the Act 
in that respondent failed to keep and maintain (1) a general ledger of ac- 
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counts showing assets, liabilities, income, expenses, and net worth; (2) a 
cash receipts journal; (3) a purchase and sales journal; (4) a record of 
checks issued; (5) a livestock inventory; and (6) monthly reconciliations 
of bank accounts. 


9. Respondent is one of approximately 300 Missouri livestock dealers 
with active registrations on file with the Secretary. He is also engaged in 
substantial farming and farm equipment activities. 


10. Respondent filed annual reports for the years 1973 through 1976 
showing purchases of substantial volumes of livestock as follows: 


Year No. of Head of Cattle 


1973 7,500 
1974 5,420 
1975 5,500 
1976 3,520 


11. Respondent purchased a substantial number of livestock for 
slaughter for Hormel & Co., a packer engaged in interstate commerce, 
from various posted stockyards located in Missouri until sometime in the 
fall of 1975. 


12. Much of the livestock purchased by the respondent at posted 
stockyards was kept for the purpose of freshening up (cleaning and rest- 
ing livestock, Tr. 382, 520) and resold at other posted stockyards at in- 
tervals ranging from a few days to a few weeks after the purchase date. 


13. The “freshening up” of livestock and the resale of livestock, that 
has not been significantly altered in value by weight gain or other sub- 
stantial changes in physical condition, are speculative practices and not 
farming transactions. 


14. Throughout the period of 1975 to the present, respondent en- 
gaged in the purchase of cattle of all descriptions, breeds, weight and 
price ranges, and the contemporaneous sale of cattle of an equally di- 
verse nature. The sole change in the nature of respondent’s purchases 
and sales during this period was a general decrease in total volume 
coupled with specific decrease in the purchase of livestock expressly for 
slaughter. 


15. Respondent attempted to cut down on his livestock purchases and 
sales after he turned 65, with some partial success. Respondent is an ex- 
perienced and capable judge of livestock values who readily acknowl- 
edged that he would buy and sell “anything with hair on it.” Further- 
more, he expressed a belief that he could buy and sell virtually anything 
at a profit, including “a battleship in the desert.” Respondent is regarded 
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by the auction markets which he patronizes as being an honest, trust- 
worthy, and substantial buyer of livestock whose presence helps estab- 
lish a competitive market for diverse livestock. 


16. On June 4, 1975, respondent purchased 77 head of cattle at the 
Columbia Livestock Auction, Inc. and sold the same 77 head of cattle on 
June 5 and 6, 1975 to Hormel & Co. 


17. Respondent purchased livestock in September 1977 at a posted 
stockyard and resold some of the same livestock, as well as other similar 
livestock, at another posted stockyard a few days later without any sub- 
stantial change in the identity of the livestock. (Cx-28). 


18. Respondent purchased livestock at two posted stockyards in De- 
cember 1977 and resold some of the same livestock and other similar 
livestock at other posted stockyards and to a packing plant a few days la- 
ter without substantially altering the identity of the livestock. (Cx-33). 


19. In August 1964 a default decision was entered ordering respond- 
ent to cease and desist from engaging in the business of a dealer under 
the Act without filing and maintaining a reasonable bond, and suspend- 
ing respondent as a registrant until he fully complied with the bonding 
requirements. (Cx-48, 23 A.D. 977). By supplemental order dated June 
12, 1972 respondent’s suspension was terminated upon the furnishing of 
an adequate bond (Cx-50, 31 A.D. 734). 


CONCLUSIONS 


I 


The principle question presented here for consideration is whether re- 
spondent is a livestock dealer. We believe the record shows that he is a 
dealer, even though his dealer activities have been curtailed to some ex- 
tent since the fall of 1975. 


Respondent has been registered with the Secretary as a dealer buying 
and selling livestock in commerce since April 25, 1960. His registration 
has been in effect except for an eight year period, 1964-1972, during 
which it was suspended for failure to file and maintain a reasonable 
bond or bond equivalent. (Finding of Fact 19) Since 1973, respondent 
has reported, by annual report, the purchase and sale of substantial 
numbers of livestock, primarily cattle. 


The record evidence, especially that respecting various recent pur- 
chases and sales conducted in September and December 1977 (Findings 
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17 and 18), establishes that a portion of the livestock respondent pur- 
chased at various posted stockyards was resold at other posted stock- 
yards and to packing plants without having remained on the farm long 
enough to be substantially altered in identity. 


Respondent attempts to distinguish his operations from those of a 
dealer by asserting that he takes the livestock to his farm. Further re- 
spondent’s brief protests the extension of the dealer definition to re- 
spondent’s farming operations. 


However, respondent operates in a dual capacity, as a farmer and also 
as a dealer. It is in his capacity as a dealer that the provisions of the Act 
apply, and not to the farming activities. The fact that respondent is also 
a farmer does not insulate him from the application of the Act to his 
dealer activities. 


There is no question that respondent’s transactions were “in com- 
merce”. Purchases and sales conducted at posted stockyards and sales to 
packers who buy livestock from interstate sources are plainly in the “cur- 
rent of commerce” in the livestock industry. In re Sebastopol, 28 A.D. 
435, 440 (1969), aff'd, Sebastopol Meat Co. v. Secretary of Agriculture, 
440 F.2d 983 (9th Cir. 1971); Stafford v. Wallace, 258 U.S. 495, 515-516 
(1922). 


Respondent was a “dealer” buying and selling on his own account un- 
der the provisions of the Act. Section 301 (d) of the Act, 7 U.S.C. 201 (d) 
provides: 


“The term ‘dealer’ means any person, not a market agency, engaged in the busi- 
ness of buying or selling in commerce livestock, either on his own account or as 
the employee or agent of the vendor or purchaser.” 


The records of purchases and sales introduced into evidence show a 
highly unusual operation. Respondent purchases and sells an extremely 
diverse mix of livestock. He buys and sells similar animals at the same 
time and does not significantly alter the identity of much of the live- 
stock he purchases before resale. He does not keep his livestock simply 
for raising, and the diversity of his sales and the wide variation in the 
length of time he keeps the animals on his farms establish that he was 
engaged in speculation as a dealer. 


Recently the Court of Appeals for the Tenth Circuit construed the 
term “dealer” as it applied to feedlot operators, Solomon Valley Feedlot, 
Inc. v. Butz, 557 F.2d 717. There the Court held that a feedlot was not a 
dealer, but recognized the following distinction which clearly holds re- 
spondent to be a dealer: 
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“Solomon as a cattle feeder makes its profit from feeding the cattle. This is in 
contrast to the dealer who profits from the transaction itself either by specu- 
lating on the market or by getting a commission. These individuals are truly in 
the business of buying or selling on their own account or as the employer-agent 
of the buyer or seller. In contrast, here the profit comes from efforts in altering 
the animals by improving their value through feeding.” Solomon, 575 F.2d at 
719-720. 


The Court in Solomon, at page 720, noted three types of dealer activi- 
ties within the context of the Act: (1) packer-buyers employed by pack- 
ing plants to acquire cattle for slaughter; (2) commission people, such as 
order buyers, who select and buy livestock on the orders of others; and 
(3) speculators, who buy in their own name to resell. 


Respondent falls within the third dealer category, who profits pri- 
marily from his trading practices, and consequently is a dealer as de- 
fined by the Act. 


I 


Respondent has willfully violated the Act by operating as a livestock 
dealer without effective bond coverage. By continuing to buy and sell 
cattle in commerce without maintaining the required bond and with 
knowledge of his dealer bonding obligation, respondent has willfully vio- 
lated section 312 (a) of the Act (7 U.S.C. 213 (a) (1977) ) and sections 
201.29 and 201.30 of the regulations (9 CFR § 201.29, 201.30 (1977) ). 
In re V. J. Burds, 28 A.D. 686 (1969). 


In the Burds case, the respondent was held to have willfully violated 
the Act by operating as a dealer without securing surety protection. The 
Judicial Officer rejected the respondent’s contention that he was a pack- 
er and characterized his business as that of a dealer with “his purpose in 


buying livestock . . . to sell it at a profit, not ‘for purposes of slaughter’. 
Burds, 28 A.D. at 689. 


Similarly, in the case at bar, respondent’s operations are typically 
those of a livestock dealer buying and selling identical livestock rapidly 
for profit. 


Respondent’s bond terminated on May 15, 1975. Yet, despite notifica- 
tion by certified mail 30 days prior to this termination date that contin- 
ued bond coverage or its equivalent would be mandatory for continued 
operations, respondent made no effort to comply with the statute or the 
regulations. 


Respondent has been suspended previously for operating as a dealer 
without current bond coverage. Finding of Fact 19. Clearly, respondent 
was aware of his legal obligations but refused to comply with the Act. It 
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is particularly appropriate, therefore, that respondent’s operations be 
suspended until such time as he secures and maintains a surety bond or 
establishes a properly executed trust fund agreement for the protection 
of livestock sellers. 


Iil 


Respondent has willfully violated the Act and the regulations issued 
thereunder by issuing insufficient funds checks and failing to pay, when 
due, for 16 livestock purchases during July 1975 through April 1966. 
Findings of Fact 4 through 7. The issuance of insufficient funds checks 
or drafts in purported payment for dealer livestock purchases consti- 
tutes an “unfair” and “deceptive” practice in violation of section 312 of 
the Act. In re Adolf Sklar, 31 A.D. 872 (1972). Subsequent redemptions 
of insufficient funds checks by their maker do not negate the offenses. 


The regulations are specific in demanding strict payment schedules. 
Section 201.43 (b) of the regulations provides, in pertinent part, that: 


“Each packer, market agency, or dealer purchasing livestock shall, before the 
close of the next business day following the purchase of the livestock and the 
determination of the amount of the purchase price, transmit or deliver to the 
seller or his duly authorized agent the full amount of the purchase price, unless 
otherwise expressly agreed between the parties before the purchase of the live- 
stock. Any such agreement shall be disclosed . . . in the purchaser’s records and 
on the accounts or other documents issued by the purchaser relating to the 
transaction.” 


So important is the requirement of prompt payment to the stability of 
the livestock industry, a cash basis industry, that it is evenly imposed on 
all persons subject to the Act’s jurisdiction, market agencies, packers 
and dealers, and failing to meet this requirement fully and promptly 
constitutes a violation of section 312 of the Act, separate and distinct 
from the violation of issuing insufficient fund checks. In re Adolf Sklar, 
supra, at pages 882-883. 


To permit extended payment practices section 201.43 (b) of the regula- 
tions requires an express credit agreement entered into prior to the pur- 
chase of the livestock which is disclosed in the records of the purchaser 
and not merely an “arrangement” that has been implied or impressed on 
the seller by virtue of circumstances. Here there was no record evidence 
of an express credit agreement. 


All the late payments, in this case, were caused by the respondent’s 
failure to maintain sufficient funds in his account, a situation com- 
pletely within the respondent’s control. No dishonor of checks ex- 
changed for livestock can be attributed to uncollected funds. The re- 
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spondent has acted with careless disregard of the statutory require- 
ments binding upon his livestock operations and has, thereby, willfully 
violated the Act. Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961). 


IV. 


Respondent has failed to keep accounts and records that fully and 
correctly disclose all transactions involved in his business. Finding of 
Fact 8. The Judicial Officer has repeatedly held that the failure of a re- 
gistrant to keep proper accounts and records constitutes willful violation 
of the Act. James J. Miller, 33 A.D. 53, 63, and cases cited therein. 


Beginning on November 29, 1976, complainant’s auditor, Mr. Douglas 
R. Patrick, examined the respondent’s records. Based on his examination 
of respondent’s records, Mr. Patrick testified on cross examination: 


“T am telling you he did not keep basic bookkeeping records including journals, 
ledgers, bank reconciliations, livestock inventories. He did not stub his checks. 
He did not make a check register. He did not make a bank reconciliation. He did 
not know how many checks were outstanding. What they were written to or 
what amount.” (Tr. 281) 


V. 


Respondent’s willful violations of the Act were serious and require the 


issuance of a cease and desist order and the imposition of a suspension 
until respondent complies with the bonding requirements. 


Respondent willfully violated the Act, by issuing checks in payment 
for livestock purchases with knowledge that he did not, or might not 
have on deposit sufficient funds to pay the checks upon presentation. 
Similarly, respondent was fully aware of the termination of his bond 
coverage. He elected not to maintain it during a period in which he was 
making substantial dealer purchases and sales with complete disregard 
of the requirement that he be bonded for any dealer activity. 


The Secretary had adopted a sanction policy for willful violations of 
the Act that places considerable emphasis on deterrence. Normally the 
suspension imposed must be severe enough to serve as an effective deter- 
rent not only to the respondent but other potential violators. In the cir- 
cumstnaces of this case, complainant has sought a minimal suspension 
that can be anticipated to serve as an effective deterrent. Complainant’s 
witness stated at the hearing that respondent’s NSF checks and failure 
to pay when due, were serious violations and recommended the imposi- 
tion of a 14 day suspension after giving full consideration to the fact 
that all the NSF checks were made good and that the respondent has not 
issued any further NSF checks since 1976. He explained that the agency 





C. J. EDZARDS 1889 
Cite as 37 A.D. 1880 


would have sought a far longer suspension, one of about 110 days in 
length, had the 16 NSF checks totalling some $220,000.00 remained un- 
paid. 

The requested suspension is fully supported by the evidence and prior 
decisions under the Act. However, because of an earlier stipulation by 
the complainant in a proceeding before the United States District Court 
for the Western District of Missouri, involving the production of re- 
spondent’s records, we must refrain from imposing the 14 day suspen- 
sion. * 


The pertinent portion of the stipulation reads: 


“* * * it is further stipulated and agreed by and between the parties herein 
that plaintiff will waive any remedial action save and except for an order for 
the defendant to cease and desist from any alleged violations with which he 
may be charged as a result of the investigation authorized by this stipulation.” 


Subsequently the District Court issued a Judgment on Stipulation. 
See: Rx-1, Cx-51-53. 

Consequently upon consideration of the record here, I believe that 
complainant is bound by its stipulation. While I am of the opinion that 
the language of the stipulation bars the entry of a 14 day remedial sus- 
pension order, there is nothing in the stipulation to prohibit the use here 


of records obtained via the stipulation and subsequent judgment, or to 
prevent the entry of a cease and desist order and an indefinite suspen- 
sion until respondent obtains an adequate bond. The indefinite suspen- 
sion is consistent with the determination that respondent is a dealer and 
is necessary to prevent future violations by respondent. 


Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks. 


‘ “Both courts and administrative bodies are law-enforcing agencies, utilized by Congress 
as such. In construing the enforcement provisions of legislation like the Marketing Act, it 
is important to remember that courts and administrative agencies are collaborative ‘instru- 
mentalities of justice,’ and not business rivals.” U.S. v. Ruzicka, 329 U.S. 287, 295 (1946). 
See also: § 408 of the Act, 7 U.S.C. 228a. 
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2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


3. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and the regu- 
lations without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations. 


4. Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business as a 
dealer subject to the Act including a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; a daily record of live- 
stock purchases and sale; a cash receipts journal; a complete and ac- 
curate record of checks issued; and a livestock inventory. Respondent 
shall make monthly reconciliations of his bank accounts including a list 
of outstanding checks. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regu- 
lations. When he has complied with such requirements a supplemental 
order will be issued in this proceeding terminating the suspension. 


The provisions of this Order shall become effective on the sixth day 
after this decision and order become final. * 


This decision and order shall become final on the 35th day after serv- 
ice hereof unless appealed. 


Copies hereof shall be served upon the parties. 


(No. 18,890) 


In re RASKIN PACKING Co., INC. P&S Docket No. 5521. Decided October 
13, 1978. 


Bonding requirements — failure to comply with 


Where respondent, in connection with its operations as a packer under the Act, is in viola- 
tion thereof in failing to comply with its bonding requirements, respondent is or- 
dered to cease and desist from said violation. 


* The Decision and Order became final November 20, 1978.—Ed. 
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Mary Ellen Reese, for complainant. 
Steven A. Carter, Sioux City, IA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


The Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, instituted this disciplinary proceed- 
ing by filing a complaint on October 20, 1977. The complaint, which was 
served on October 25, 1977, alleged that Raskin Packing Co., Inc. was 
violating the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.; 
hereinafter “the Act”), by operating as a packer, in commerce, subject to 
the jurisdiction of the Secretary of Agriculture, without filing and main- 
taining a requisite, reasonable bond or its equivalent to secure its live- 
stock purchases. 


On November 22, 1977, Raskin Packing Co., Inc., the respondent, filed 
an answer denying that it had violated or was then violating the Act: 
raising numerous affirmative defenses; and requesting the complaint’s 
dismissal. 


Oral hearing was held before me in Sioux City, Iowa, on May 9, 1978. 
Complainant was represented by Mary Ellen Reese, Attorney, Office of 
the General Counsel, United States Department of Agriculture. 
Washington, D.C. Respondent was represented by Steven A. Carter, At- 
torney, Sioux City, Iowa. 


Briefing was completed on October 3, 1978. 


FINDINGS OF FACT 


1. Raskin Packing Co., Inc., the respondent, is a corporation with its 
principal place of business located at 1918 Jay Street, Sioux City, lowa 
51107. 


2. At all times material herein, respondent was: (a) a packer within 
the meaning and subject to the provisions of the Act; and (b) engaged in 
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the business of buying livestock in commerce for purposes of slaughter. 


3. Respondent’s average annual purchases of livestock have exceeded 
$500,000. 


4. Effective September 7, 1977, the bond respondent was required to 
maintain to secure its obligations incurred in purchasing livestock was 
cancelled. Respondent was notified by complainant that if it continued 
to buy livestock in commerce for purposes of slaughter without bond 
coverage or its equivalent, as required under the Act and the regula- 
tions, it would be in violation of the Act and sections 201.29 and 201.30 
of the regulations promulgated thereunder. 


5. Notwithstanding such notice, respondent continued to purchase 
livestock in commerce for the purpose of slaughter without filing and 
maintaining a reasonable bond or its equivalent. Respondent was still so 
engaged on October 20, 1977, when the complaint was filed and on Oc- 
tober 25, 1977, the date of the complaint’s service upon respondent. 


6. On October 31, 1977, respondent discontinued the purchase of live- 
stock in commerce for the purpose of slaughter and ceased actively en- 
gaging in the operations of a packer; it subsequently sold its facilities for 
operation as a packer; and advises that it has no plans to resume such op- 
erations. 


7. The respondent continues to exist as a corporate entity. 


RELEVANT STATUTES AND REGULATIONS 
STATUTES 


7U.S.C. 191 


When used in this Act the term “packer” means any person engaged in 
the business (a) of buying livestock in commerce for purposes of 
slaughter, or (b) of manufacturing or preparing meats or meat food 
products for sale or shipment in commerce, or (c) of marketing meats, 
meat food products, or livestock products in an unmanufactured form 
acting as a wholesale broker, dealer or distributor in commerce. 


7US.C. 192(a) 


It shall be unlawful with respect to livestock, meats, meat food products, 
livestock products in unmanufactured form, poultry, or poultry products 
for any packer or any live poultry dealer or handler to: 
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(a) Engage in or use any unfair, unjustly discriminatory, or deceptive 
practice or device; (7 U.S.C. 192 (a)).... 


7U.S.C. 193 


(a) Whenever the Secretary has reason to believe that any packer has 
violated or is violating any provision of this title, he shall cause a com- 
plaint in writing to be served upon the packer to attend and testify at a 
hearing at a time and place designated... . 


(b) If, after such hearing, the Secretary finds that the packer has 
violated or is violating any provision of this title covered by the charges, 
he shall make a report in writing in which he shall state his findings as 
to the facts, and shall issue and cause to be served on the packer an order 
requiring such packer to cease and desist from continuing such viola- 
eM. ... 


7U.S.C. 204 


... hereafter the Secretary may require reasonable bonds from every 
market agency (as defined in title III of the Act), every packer (as de- 
fined in title II of the Act) in connection with its livestock purchasing op- 
erations (except that those packers whose average annual purchases do 
not exceed $500,000 will be exempt from the provisions of this para- 
graph), and every other person operating as a dealer (as defined in title 
III of the Act), under such rules and regulations as he may prescribe, to 
secure the performance of their obligations, and whenever, after due 
notice and hearing, the Secretary finds any registrant is insolvent or has 
violated any provisions of said Act, he may issue an order suspending 
such registrant for a reasonable specified period. Such order of suspen- 
sion shall take effect within not less than five days, unless suspended or 
modified or set aside by the Secretary or a court of competent jurisdic- 
tion. If the Secretary finds any packer is insolvent, he may after notice 
and hearing issue an order under the provisions of section 203 requiring 
such packer to cease and desist from purchasing while insolvent, or 
while insolvent purchasing livestock except under such conditions as the 
Secretary may prescribe to effectuate the purposes of the Act (7 U.S.C. 
204, P.L. 94-410). 


REGULATIONS 


(Issued pursuant to authority granted to the Secretary of Agriculture by 
7 U.S.C. 204). 


201.29 
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(d) Every packer purchasing livestock, directly or through an affiliate or 
employee or a wholly-owned subsidiary, except those packers whose 
average annual purchases do not exceed $500,000, shall execute, file, 
and maintain a reasonable bond to secure the performance of its obliga- 
tions incurred in the purchase of livestock, such bond to contain condi- 
tion clause No. 4 as set forth in § 201.31 (d) of the regulations in this 
part. No such packer shall purchase livestock unless there is on file and 
in effect a bond complying with the regulations in this part. In the event 
a packer maintains a wholly-owned subsidiary or affiliate to conduct its 
livestock buying, the wholly-owned subsidiary or affiliate shall be 
registered as a packer buyer for its parent packer firm and the required 
bond shall be maintained by the parent packer firm. 


201.30 


(e) The amount of each bond covering the livestock buying operations of 
a packer shall be not less than $10,000. Every such bond shall be not less 
than the next highest multiple of $5000 above the average amount of 
purchases of livestock during a period equivalent to 2 full business days 
based on the total amount of such purchases in the preceeding 12 
months, or in such substantial part thereof in which the packer did busi- 
ness. For purposes of this computation, 260 shall be deemed the number 
of business days in any year. 


CONCLUSIONS 


Respondent is a packer which, because its average annual purchases of 
livestock have exceeded $500,000 is required by the Secretary, pursuant 
to the Act’s amendment in September 1976 (7 U.S.C. § 204), to carry a 
bond. It did so until September 7, 1977, when its bond was terminated. 
It nevertheless continued to purchase livestock at posted stockyards 
even though it received specific notice from the Packers and Stockyards 
Administration that such purchases after September 7, 1977, would con- 
travene Department regulations and constitute a violation of the Act. 
Respondent discontinued livestock purchases on October 31, 1977, but 
not until after the institution of this proceeding by the complaint filed 
on October 20, 1977, and its service upon respondent on October 25, 
1977. 


Complainant seeks a cease and desist order to preclude respondent 
from engaging in the business of a packer in commerce without first 
securing or posting an adequate bond. Respondent argues that whatever 
violations occurred have now completely ceased and that such a remedy 
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is both pointless and beyond the jurisdiction of the Secretary since there 
is no present activity against which to direct a cease and desist order. 


The Secretary’s exercise of his remedial powers under the Act respect- 
ing packers who have discontinued their violations was explained in Jn 
re DeJong Packing Company, 36 A.D. 1181, 1218-1222 (1977). It was 
there held that the Act requires the issuance of cease and desist orders in 
such circumstances, even though relief of this type would be withheld 
under other statutes. The decision then stated, at 1219: 


And even if the requirements under the Act were the same as those that ob- 
tained in the cited cases, the issuance of cease and desist orders would be re- 
quired in light of the seriousness of the violations, the recency of their occur- 
rence and the ‘cognizable danger’ of their recurrence absent the orders. See 
United States v. W. T. Grant Co., 345 U.S. 629, 633 (1953). 


In other cases where a violation of a bonding requirement under the 
Act has discontinued, the Secretary has nevertheless issued cease and 
desist orders; and has done so in respect to a corporate respondent which 
had become inactive, “so that if it becomes active again, it should not op- 
erate without filing the necessary bond” (Jn re: Decatur Stockyards, Inc., 
29 A.D. 958, 959 (1970) ). See also In re: Woodford County Livestock 
Commission Co., 23 A.D. 639 (1964) and In re: Leonard Tracy, 22 A.D. 
1079 (1963). 


As complainant points out, the respondent corporation is still in 
being and could at any time lawfully resume its packer operations. 
Respondent discontinued its violation of the Act not because of contri- 
tion, but because sellers came to learn it was unbonded and refused to 
continue selling it livestock. Under these circumstances, there is a cog- 
nizable danger that these serious and relatively recent violations could 
recur. 


Respondent has also argued that a cease and desist order may never 
issue against a packer who has failed to maintain a bond required by the 
Secretary unless his insolvency is first established. Respondent points 
out that in amending section 204 of the Act to include packers among 
those who may be required to maintain bonds, Congress specifically pro- 
vided the Secretary with authority to issue cease and desist orders 
against insolvent packers but did not specify any similar powers in re- 
spect to an unbonded packer. And although section 204 authorizes the 
suspension of registrants, packers, unlike market agencies and dealers, 
are not registered under the Act. 


Congress, however, when it made the bonding requirements of section 
204 applicable to packers did not intend to be merely hortatory. To the 
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contrary, at the same time Congress amended section 204, it added a 
new section 408 to the Act (7 U.S.C. 288a) which authorizes the issuance 
of temporary injunctions and restraining orders by United States Dis- 
trict Courts in respect to any person the Secretary has reason to believe: 


(c) does not have the required bond; and that it would be in the public interest 
to enjoin such person from operating subject to this Act or enjoin him from op- 
erating subject to this Act except under such conditions as would protect 
vendors or consignors of such commodities or other affected persons, until a 
complaint under this Act is issued and dismissed by the Secretary or until an 
order to cease and desist made thereon by the Secretary has become final and 
effective within the meaning of this Act or is set aside on appellate review of 
the Secretary’s order,... 


Clearly, Congress contemplated that the Secretary would issue cease 
and desist orders against anyone, including a packer, who fails to main- 
tain a requisite bond. Once packers were required to carry bonds, their 
failure to comply made them subject to the Secretary’s previous author- 
ization under section 203 of the Act, to issue cease and desist orders 
against those packers who are violating any provision of Title II of the 
Act, including section 202 (a) (7 U.S.C. 192 (a) ) which makes it unlawful 
for a packer to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice 
or device.... 


This quoted language parallels that applicable under section 312 (a) of 
the Act (7 U.S.C. 312 (a) ) to market agencies and dealers who have long 
been held subject to cease and desist orders for failing to comply with 
bonding requirements. 


[Failure to provide a satisfactory bond or equivalent amounts to an unfair, un- 
justly discriminatory or deceptive practice, in connection with buying and sell- 
ing livestock, in violation of section 312 (a) of the Act (7 U.S.C. 213 (a) ). (In re 
Isom Martin, 8 A.D. 1247, 1249 (1949) ). 


Respondent raised other defenses at the time of the hearing which ap- 
parently have been abandoned. At any rate, each of its arguments has 
been considered and rejected for the reasons stated in complainant’s 
very able briefs. 
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Respondent Raskin Packing Co., Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations as a packer, shall cease 
and desist from engaging in the business of a packer in commerce, with- 
out filing and maintaining a reasonable bond or its equivalent as re- 

quired by the Act and the regulations. 


This Order shall become effective on the first day after the Decision 
and Order becomes final. * 


Copies of this Decision and Order shall be served upon the parties. 


(No. 18,891) 


In re JOHNNY DRAUGHON, d/b/a JOHNNY DRAUGHON LIVESTOCK. P&S 
Docket No. 5588. Decided October 16, 1978. 


Bonding requirements — failure to comply with — Admission of facts — 
Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder as found herein, respondent is ordered to cease and desist from 
said violations. Further, respondent is suspended as a registrant under the Act until 
he is in full compliance with its bonding requirements. 


William R. Young, Jr., for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 


* The Decision and Order became final November 22, 1978.—Ed. 
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Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Johnny Draughon, hereinafter referred to as the respondent is 
an individual with his principal place of business located at Falcon, 
North Carolina, and whose mailing address is P.O. Box 103, Falcon, 
North Carolina 28342. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Based on the volume of purchases conducted in 1976 and reported 
on October 25, 1977 in the respondent’s 1976 annual report, respondent 
was required under the Act and the regulations to increase the amount 
of bond maintained to secure the performance of his market agency 
obligation from $5,000 to $12,000. Respondent was notified by certified 
mail that if he continued his livestock operation without adequate bond 
coverage as required under the Act and the regulations, he would be in 
violation of section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, the 
respondent continues to engage in the business of buying and selling 
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livestock in commerce for his own account without furnishing the re- 
quired additional bond coverage required by the Act and the regulations 
issued thereunder. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements of the Act and the regulations. 
When respondent has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall be effective from the sixth day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


* The Decision and Order became final November 23, 1978.—Ed. 
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(No. 18,892) 


In re PRIMEAT PACKING CO., INC, a corporation, and MORRIS FLATT, an 
individual. P&S Docket No. 5605. Decided November 22, 1978. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder in the issuance of insufficient funds checks in purported payment for 
slaughter livestock. Respondents are ordered to cease and desist from said violation. 


Allan R. Kahan, for complainant. 
Alan P. Goldstein, Detroit, MI, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the corporate respondent’s financial condition did not 
meet the requirements of the Act and that the respondents, both corpor- 


ate and individual, violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 FR 745). 


The respondents, both corporate and individual, admit the jurisdic- 
tional allegations in paragraph 1 of the Complaint and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure, and consent and agree, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Primeat Packing Co., Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
in Detroit, Michigan and whose mailing address is 2380 Twentieth 
Street, Detroit, Michigan 48216. 
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2. The corporate respondent is, and at all times material herein was: 


(a) A packer, within the meaning and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Morris Flatt, hereinafter referred to as the individual respondent, 
is and was, at all times material herein, president and treasurer of the 
corporate respondent and did manage, direct and control the activities, 
practices and policies of the corporate respondent. The individual 
respondent’s mailing address is 25500 Karen, Oak Park, Michigan 
48237. 


CONCLUSIONS 


The respondents, both individual and corporate, having admitted the 
jurisdictional facts and the parties having agreed to the entry of this 
decision, such decision will be entered. 


Respondent Primeat Packing Co., Inc., its officers, directors, agents 
and employees, successors and assigns, directly or through any corporate 
or other device, in connection with its operations as a packer, and Morris 
Flatt, in his individual capacity or as president, treasurer or officer or 
owner of the corporate respondent or its successor or assign, shall cease 
and desist from: 


1. Failing to pay, when due, for livestock purchased in commerce; 


2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid; and 


3. Purchasing livestock in commerce while the corporate respondent’s 
current liabilities exceed its current assets, unless the corporate respond- 
ent pays the full purchase price of the livestock at the time of purchase 
in cash, by certified check or wire transfer as provided by section 409 of 
the Act (7 U.S.C. 228 (b) ). 
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The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 


Copies of the decision shall be served upon the parties. 


(No. 18,893) 


In re C. E. MILLS and E. E. MILLS, d/b/a MILLS AUCTION MARKET. P&S 
Docket No. 5151. Decided November 27, 1978. 


Rate order — order on Petition to Vacate 


Heinz and Paul, for complainant. 
C. T. “Tad” Sanders, Kansas City, MO, for respondents 


Decision by Donald A. Campbell, Judicial Officer. 


Both complainant and respondents have agreed that the order portion 
of the Report and Decision entered in this docket should be vacated and 
dismissed, as no longer necessary, for reasons set forth more fully in 
Complainant’s Response to Respondents’ Petition to Vacate Report and 
Decision. There having been filed no objection by an interested party to 
such proposed vacation or challenge to the policy and rationale asserted 
in support thereof, WHEREFORE, it is hereby ORDERED, DECREED 
AND ADJUDGED that the order portion of such decision prescribing a 
schedule of rates and charges for stockyard facility No. FL 114 is hereby 
vacated and dismissed. This order shall be effective on the date filed. 
Thereafter, respondents may change their current schedule of rates and 
charges on 10 days’ notice as prescribed in section 306(c) of the Act, 7 
U.S.C. 207. 
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(No. 18,894) 
In re ROBERTSDALE LIVESTOCK AUCTION, Inc. P&S Docket No. 5157. 
Decided November 27, 1978. 


Rate order — order on Petition to Vacate 


Eric Paul, for complainant, 
Richard A. Koehler, Geneva, NB, for respondent, 


Decision by Donald A. Campbell, Judicial Officer. 


Both complainant and respondent have agreed that the order portion 
of the Decision entered in this docket, as modified, should be vacated 
and dismissed, as no longer necessary, for reasons set forth more fully in 
Complainant’s Response to Respondent’s Petition to Vacate A Rate Or- 
der. There having been filed no objection by an interested party to such 
proposed vacation or challenge to the policy and rationale asserted in 
support thereof, WHEREFORE, it is hereby ORDERED, DECREED 
AND ADJUDGED that the order portion of such decision prescribing a 
schedule of rates and charges for stockyard facility No. AL 146 is hereby 
vacated and dismissed. This order shall be effective on the date filed. 
Thereafter, respondent may change its current schedule of rates and 


charges on 10 days’ notice as prescribed in section 306 (c) of the act, 7 
U.S.C. 207. 


(No. 18,895) 


In re PIERCE COUNTY STOCKYARD, INC. P&S Docket No. 5550. Decided 
November 29, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the Regulations in connection with its operations as a market agency and dealer 
thereunder with respect to false and incorrect weights, operation of scales and issu- 
ance of scale tickets. Respondent is ordered to cease and desist from said violations, 
and respondent is suspended as a registrant under the Act for 30 days. 
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Mary Ellen Reese, for complainant. 
James A. Bishop, Brunswick, GA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S. C. 181 et seq.) by a complaint filed by the Deputy Administra- 
tor, Packers and Stockyards, Agricultural Marketing Service, United 
States Department of Agriculture, alleging that the respondent willfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 1.138; 
42 F. R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Pierce County Stockyard, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Blackshear, Georgia. Its mailing address is P. O. Box 281, Park Avenue, 
Blackshear, Georgia 31516. 


2. The respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating Pierce 
County Stockyard, Inc., a stockyard posted under and subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis and buying and selling livestock in com- 
merce for its own account; and 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy and dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, its employees, agents or assigns, directly or through any 
corporate or other device, in connection with its activities as a dealer or 
market agency subject to the provisions of the Packers and Stockyards 
Act, shall cease and desist from: 


(1) Weighing livestock at other than the true and correct weights; 


(2) Issuing scale tickets, buyers’ invoices and accounts of sale on the 
basis of false and incorrect weights; 


(3) Assessing and collecting the purchase price of livestock on the ba- 
sis of false and incorrect weights; 


(4) Paying the sellers of livestock on the basis of false and incorrect 
weights; 


(5) Failing to operate livestock scales owned or controlled by respond- 
ent in accordance with the regulations under the Act constituting IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK (9 CFR 201.73-1). 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency and dealer subject to the Act, including among other things, 
scale tickets, accounts of sale and buyers’ invoices which show the true 
and correct weight of livestock sold by respondent in commerce on a 
weight basis. 


Respondent is suspended as a registrant under the Act for 30 days. 


The provisions of this order shall become effective on December 2, 
1978, to continue through December 31, 1978: Provided, however, that 
if by any means or device whatever, all or part of the suspension period 
is not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 
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Copies of this decision shall be served upon the parties. 


(No. 18,896) 


In re FooD FAIR, INC. P&S Docket No. 5601. Decided November 30, 
1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in failing to pay when due for purchased in commerce, for purposes of slaughter. Re- 
spondent is ordered to cease and desist from said violation. 


Rodney J. Streff and Joanne I Schwartz, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S. C. 181 et seq.) by a Complaint filed by the Deputy Administra- 
tor, Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondent violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F. R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complainant and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Food Fair, Inc., hereinafter referred to as the respondent, is a cor- 
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poration with principal places of business located at Denver, Colorado, 
Elizabeth, New Jersey, and Newark, New Jersey. Its corporate offices 
are located in Philadelphia, Pennsylvania. 


2. Respondent does business as Allen Packing Co., Midtown Veal and 
Mutton Co., and United Packing Co. 


3. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 


(c) Engaged in the business of manufacturing or preparing meats 
or meat food products for sale or shipment in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, stockholders, agents and employ- 
ees, successors and assigns, and those in active concert or participation 
with them, directly or through any corporate or other device, in connec- 
tion with respondent’s operations as a packer, shall cease and desist 
from: 


1. Failing to pay, when due, the full purchase price for livestock. 
meat, meat food products, or livestock products purchased in commerce. 


The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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Docket No. 2-4830. Order dismissing Petition to Re- 
open and Rehear 


HERNANDEZ, JAIME CARRILLO v. R & L PropucE CoMPANY, 
Inc. PACA Docket No. 2-4373. Jurisdiction — estab- 
lished — International commercial transaction — 
Grower’s contract parties to — execution of — Au- 
thority to execute — established — Contract — repu- 
diation of — Accounting — failure to make — Com- 
puted accounting — based upon gross proceeds — de- 
termining grower’s share of profits — Net proceeds 
to grower — failure to pay — reparation awarded for 


J. R. Norton Co. v. Poi. Dattito AND Company. PACA 
Docket No. 2-4505. Contract — breach of — Good de- 


livery standards — failure to meet — Suitable ship- 
ping condition — applicability of warranty of — Dam- 
ages — measure of — overbalance Dismissal 


Counterclaim — Resale expenses — absence of result- 
ing from breach — Overbalance — reparation award- 


JOHNSON, Dick, d/b/a Dick JOHNSON F ARMS v. GRASSO Foons, 
Inc. PACA Docket No. 2-5064. Acceptance — by fail- 
ure to reject — Contract — breach of — Damages — 
failure to establish scope of — Computation of loss — 
failure to prove basis for — Contract price — failure 
to pay — Reparation awarded 


JONES VALLEY PRoDUCE Co., INc. PACA Docket No. 2-4840. 
Flagrant and repeated violations — failure to pay — 
Sanction 


La Casita FarMS, INC. v. UNITED MELON DISTRIBUTORS, INC. 


PACA Docket No. 2-4607. Accord and satisfaction 
— failure to prove — Contract price — failure to pay 


Price adjustment — failure to prove 
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Condition defects — excessive — Contract — breach 
of — Damages — failure to prove — Balance due on 
contract price — adjustment of 


Stay order — pending issuance of further order 


NORTHERN PROcEsSORS, INC, f/k/a AMERICAN KITCHEN Foops, 
Inc. PACA Docket No. 2-4678. Flagrant and re- 
peated violations — failure to pay when due — Sanc- 


ONEONTA TRADING CORPORATION v. GREATER McCoy’s 
MARKETS, INC., d/b/a McCoy’s MARKET. PACA Docket 
No. 2-4539. Seller — actual — unknown to buyer — 
Contract price — payment of to broker — Broker sta- 
tus — insufficient notice of — Confirmation of sale — 
receipt of after payment — Dismisal 


PoTaTo SERVICE, INc. PACA Docket No. 2-4677. Flagrant 
and repeated violations — Sanction 


RoyAL VALLEY Fruir GROWERS ASSOCIATION v. HAMADY 
Bros. Foop Markets, Inc. PACA Docket No. 
2-5051. Delivered sale contract — failure to prove 
breach of — Deterioration in transit — express agree- 
ment as to responsibility for — Acceptance — by un- 
loading — Evidence — failure to submit — Repara- 
tion awarded 


SUNNYSIDE PACKING COMPANY v. HOUSTON PRODUCE DISTRIB- 
UTING Co., Inc. PACA Docket No. 2-4930. Contract 
price — failure to pay in full reparation awarded for 


Tropic KING GROVES, a/t/a SILVER PALM GROVES v. CITRUS 
Wor tp Inc. PACA Docket No. 2-4604. Contractual 
obligations — fulfillment of — Claim of nonreceipt — 
failure to prove — Specified delivery location — re- 
ceipt by consignee constituting acceptance — Pur- 
chase price — absence of agreement on — Reasonable 
value — liability based upon — Reparation awarded .............. 


(No. 18,897) 


In re NORTHERN PROCESSORS, INC. f/k/a AMERICAN KITCHEN FOODS, INC. 
PACA Docket No. 2-4678. Decided December 1, 1978. 


Flagrant and repeated violations — failure to pay when due — Sanction 
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Where respondent flagrantly and repeatedly violated the Act in failing to pay fully and 
promptly for numerous lots of perishable agricultural commodities in commerce 
from 168 growers, for a total of $1,479,504.59, respondent’s license as a registrant 
under the Act is revoked. 


Edward M. Silverstein, for complainant. 
Harvey H. Levi Washington, D.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on July 8, 1977, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint al- 
leges that during the period September 1974 through June 1975, re- 
spondent purchased and accepted in interstate and foreign commerce, or 


in contemplation thereof, numerous truckloads of potatoes, a perishable 
agricultural commodity, but failed to make full payment promptly to 
168 growers the agreed purchase prices in at least the total amount of 
$1,479,504.59. 


A copy of the complaint was served upon respondent. Respondent 
filed an Answer to the complaint in which it denied the jurisdictional al- 
legations, denied the transactional allegations, and denied any violations 
of the Act and Regulations thereunder. Respondent requested an oral 
hearing. Oral hearing was held October 16-19, 1978, in Washington, 
D.C. 


Respondent now consents to the issuance of a Decision and Order in 
this proceeding. The following Decision and Order is issued without fur- 
ther procedure or hearing, pursuant to Section 1.138 of the Rules of 
Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Northern Processors, Inc., which was formerly known 
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as American Kitchen Foods, Inc., is a Maine corporation, located at Cari- 
bou, Maine, with a mailing address of c/o Walter S. Sage, 208 Main 
Street, Fort Fairfield, Maine 04742, and is a 100 percent owned subsidi- 
ary of Potato Service, Inc., a Maine corporation. 


2. Pursuant to the licensing provisions of the Act, license No. 731399 
was issued to respondent on May 15, 1973, and renewed annually. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. On or about October 17, 1975, respondent filed a Petition for an 
Arrangement pursuant to Chapter XI of the Bankruptcy Act in the Dis- 
trict Court of the United States, District of Maine, Northern Division. 


5. As more fully set forth in paragraph 3 of the complaint, during the 
period September 1974 through June 1975, respondent purchased and 
accepted, in interstate and foreign commerce, or in contemplation there- 
of, numerous truckloads of potatoes, a perishable agricultural commodi- 
ty, and failed to make full payment promptly of the agreed purchase 
prices totaling at least $1,479,504.59 due and unpaid to 168 growers. 


6. Respondent, in consenting to this Decision and Order, admits the 
violations of the Act alleged in the complaint, waives right of appeal, 


waives the Initial Decision by the Administrative Law Judge, and 
waives the ten day notice of the effectiveness of this order as provided in 
Section 10 of the Act (7 U.S.C. 499)). 


CONCLUSIONS 


Respondent’s failures to make full payment promptly of the agreed 
purchase prices due the growers as set forth in Finding of Fact number 5 
above, constitute flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b). 


Respondent's license is revoked. 
This Order shall become effective on December 7, 1978. 


Copies hereof shall be served upon the parties. 
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(No. 18,898) 


In re POTATO SERVICE, INC., a/k/a WESTERN POTATO SERVICE. PACA 
Docket No. 2-4677. Decided December 1, 1978. 


Flagrant and repeated violations — failure to make full payment promptly 
— Sanction 


Where respondent purchased and accepted numerous loads of perishable agricultural com- 
modities from 319 sellers for a total of $5,582,753.75 and failed to pay fully and 
promptly therefor as found herein, respondent flagrantly and repeatedly violated 
§ 2 of the Act. Respondent’s license as registrant under the Act is therefore re- 
voked. 


Edward M. Silverstein, for complainant. 
Harvey H. Levin, Washington, D.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on July 8, 1977, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint al- 
leges that during the period September 1974 through June 1975, re- 
spondent purchased and accepted in interstate and foreign commerce, or 
in contemplation thereof, numerous truckloads of potatoes, a perishable 
agricultural commodity, but failed to make full payment promptly to 
319 growers the agreed purchase prices in at least the total amount of 
$5,582,753.75. 


A copy of the complaint was served upon respondent. Respondent 
filed an Answer to the complaint in which it denied the jurisdictional al- 
legations, denied the transactional allegations, and denied any violations 
of the Act and Regulations thereunder. Respondent requested an oral 
hearing. Oral hearing was held October 16-19, 1978, in Washington, 
D.C. 


Respondent now consents to the issuance of a Decision and Order in 
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this proceeding. The following Decision and Order is issued without fur- 
ther procedure or hearing, pursuant to Section 1.138 of the Rules of 
Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Potato Service, Inc., is a Maine corporation, located at 
Presque Isle, Maine, with a mailing address of c/o Walter S. Sage, 208 
Main Street, Fort Fairfield, Maine 04742, and is a 100 percent owned 
subsidiary of American Kitchen Foods, Inc., a Delaware corporation. 


2. Western Potato Service, a Division of Potato Service, Inc., was for- 
merly located at Grand Forks, North Dakota, with a mailing address of 
clo Walter S. Sage, 208 Main Street, Fort Fairfield, Maine 04742. 


3. Pursuant to the licensing provisions of the Act, license No. 680125 
was issued to respondent on July 24, 1967, and renewed annually. 


4. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


5. On or about October 17, 1975, respondent filed a Petition for an 
Arrangement pursuant to Chapter XI of the Bankruptcy Act in the Dis- 
trict Court of the United States, District of Maine, Northern Division. 


6. As more fully set forth in paragraph 4 of the Complaint, during the 
period September 1974 through June 1975, respondent purchased and 
accepted, in interstate and foreign commerce, or in contemplation there- 
of, numerous truckloads of potatoes, a perishable agricultural commodi- 
ty, and failed to make full payment promptly of the agreed purchase 
prices totaling at least $5,582,753.75 due and unpaid to 319 growers. 


7. Respondent, in consenting to this Decision and Order, admits the 
violations of the Act alleged in the Complaint, waives right of appeal, 
waives the Initial Decision by the Administrative Law Judge, and 
waives the ten day notice of the effectiveness of this order as provided in 
Section 10 of the Act (7 U.S.C. 499)). 


CONCLUSIONS 


Respondent’s failures to make full payment promptly of the agreed 
purchase prices due the growers as set forth in Finding of Fact number 6 
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above, constitute flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b). 


Respondent's license is revoked. 
This Order shall become effective on December 7, 1978. 


Copies hereof shall be served upon the parties. 


(No. 18,899) 


FOWLER PACKING COMPANY, INC., v. UNITED FRUIT & PRODUCE 
COMPANY, and THE GILBERT BROKERAGE COMPANY. PACA Docket 
No. 2-4123. Decided December 5, 1978. 


Broker — authority of — Evidence — failure to submit, as to worth due to 
size — Renegotiation of sale — by broker absent concurrence of shipper — 
Rejection — failure to make — Reparation awarded against United 


Where the correct negotiated price of the first shipment of peaches was $2.009.00. as 
billed by the broker, respondent United Fruit & Produce Company is liable to com- 
plainant for said amount. And, where respondent failed to communicate to com- 
plainant its rejection of a portion of the second shipment. respondent is liable to 
complainant for the full invoice price thereof, $6,903.00. Reparation, therefore. in a 
total amount of $8,912.00 is awarded complainant against respondent United Fruit 
& Produce Company with interest. 


The complaint against Gilbert Brokerage Co. is dismissed. 
Prevailing party — award of fees and expenses to 


Additional reparation in the amount of $1,216.50 is also awarded complainant against re- 
spondent United Fruit & Produce Company with interest for fees and expenses in- 
curred by complainant in connection with the oral hearing. 


George L. Aubrey, Presiding Officer. 
Stephen V. Glynias, Clayton, MO, for complainant. 
LeRoy W. Gudgeor, Chicago, IL, for respondent United. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.) A timely 
complaint was filed in which complainant seeks an award of $9,164 
against respondents in connection with transactions in interstate com- 
merce involving one shipment of peaches and one mixed shipment of 
nectarines, peaches and plums from Fresno County, California to St. 
Louis. 


A copy of the report of investigation of this Department was served 
upon each of the parties. A copy of the complaint was served upon both 
respondents. Respondent United Fruit & Produce Company (hereinafter 
“United”) filed an answer thereto denying liability. Respondent Gilbert 
Brokerage Company (hereinafter “Gilbert”) did not answer the com- 
plaint. 


An oral hearing was held in St. Louis on August 24, 1976, at which 
complainant and respondent United were represented by counsel. One 


witness appeared on behalf of complainant and two on behalf of re- 
spondent United. Both of these parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Fowler Packing Company, Inc., is a corporation 
whose address is 412 South 7th Street, Fowler, California. 


2. Respondent, United Fruit & Produce Company, is a partnership 
consisting of Louis Lerner, Rose Lerner, Abe Fine and Harry Fine, the 
address of which is 55 Produce Row, St. Louis, Missouri. At the time of 
the transactions involved herein, this respondent was licensed under the 
Act. 


3. Respondent, The Gilbert Brokerage Company, is a corporation 
whose address is or was 97 Produce Row, Room 101, St. Louis, Missouri. 
At the time of the transactions involved herein, this respondent was li- 
censed under the Act. 


4. Pursuant to oral agreement between complainant and Gilbert, com- 
plainant loaded and shipped on or about July 15, 1975, from Fresno, 
California to respondent Gilbert in St. Louis, one truckload of peaches 
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consisting of 1,564 boxes. At a later date (unknown) Gilbert advised the 
complainant’s sales manager that 532 boxes of these peaches were to be 
billed to respondent United. The original agreement between com- 
plainant and Gilbert was for a price of $4 per box, f.o.b., plus 25¢ pal- 
letizing and precooling. 


5. At an unknown time and date, upon delivery of United’s share of 
the peaches to it in St. Louis, United’s buyer, Charles P. Gallagher noti- 
fied the president of Gilbert, Bob Heiman, that the shipment in the main 
consisted of smaller peaches than ordered. Mr. Heiman then renegoti- 
ated the contract as follows as shown on Gilbert’s July 31, 1975, invoice 
to United: 


Packages Contents Price 


504 70’s US#1 Regina Peach $3.50 FOB $1,764.00 
28 50’s US#1 Regina Peach 4.00 FOB 112.00 
P/Cooling .25 133.00 

Samson Brand 


Total $2,009.00 


The renegotiated price was accepted by complainant’s sales manager, 
Pete Parnagian, in a telephone conversation with Mr. Heiman. This was 
a short time later but still at an unknown time and date. 


6. Respondent United paid Gilbert for this shipment of peaches by 
check dated August 1, 1975, in the amount of $2,009. 


7. By “manifest” dated July 15, 1975, mailed on or about August 1, 
1975, complainant invoiced United (incorrectly) for 532 packages at 
$4.00 for $2,128, plus palletizing and precooling. 


8. Pursuant to oral agreement between complainant and Gilbert, com- 
plainant loaded and shipped from California to respondent United in St. 
Louis on or about July 25, 1975, a truck shipment of mixed fruit. This 
contract called for the following: 


No. 
Packages Brand Lugs Size Amount 


Granderli nectarines 288 Samsons 288 60’s $1,152.00 
Sungrand nectarines 216 Samsons 216 60’s E 864.00 
Scarlet Lady peaches 576 Samsons 576 60’s } 2,592.00 
Simka Rosa Plums 324 Samsons 324 3x4 1,944.00 


$6,552.00 
Palletizing and Precooling .25 351.00 


Total $6,903.00 
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All of the above was invoiced by complainant to respondent United on a 
“manifest” of that date. 


9. On arrival of this mixed shipment, United’s buyer, Mr. Gallagher, 
called Mr. Heiman at Gilbert and complained about the small size of the 
peaches. Mr. Heiman then arranged to divert some of the peaches to an- 
other receiver, and agreed to work out an allowance for the rest of the 
peaches, which terms Mr. Gallagher accepted. 


10. At an unknown date Gilbert issued a broker’s confirmation dated 
July 25, 1975, for this sale to the parties as follows: 


570 50-60’s US#1 Calif Nectarine 
500 60’s Lge Scarlet Peaches US#1 
300 3x4 US#1 Calif Simka Rosa Plums 
Samson Brand 
P/Cooling 


Payable on “shipper’s invoice.” 


11. At an unknown date Gilbert sent United an invoice dated July 31, 
1975, as follows: 


Packages Contents 


504 50-60’s US#l1 Calif 

Nectarine $2,016.00 
504 60’s Lge Scarlet Peaches 

US#1 4.00 2,016.00 
324 3x4 US#1 Calif Simea Rosa 

Plums 6.00 1,944.00 

P/Cooling .25 333.00 

Samson Brand 


Total $6,309.00 


United paid the Gilbert the amount of this invoice by check dated 
August 18, 1975. 


12. Gilbert has remitted no funds from either of these transactions to 
the complainant, and is no longer in business. 


13. Complainant filed a timely formal complaint herein against both 
respondents on November 10, 1975, within nine months of the accrual 
of its alleged causes of action. 


CONCLUSIONS 
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Oridnarily a broker has no authority to receive payment, Bendel v. 
Nova Scotia Blueberry Exp’rs., 17 A.D. 583 (1958). Nor does he have au- 
thority to grant reductions. Maloney v. Frank’s Food Fair, 20 A.D. 259 
(1961). The broker’s authority, expressed or implied, usually terminates 
when the sale is negotiated. See Gonzales Packing v. Price, 25 A.D. 390 
(1966). Thus Gilbert had no authority to receive payment for the two 
shipments, nor did it have authority to renegotiate the second sale with 
United without the concurrence of complainant. 


United has tried to show on the basis of past transactions with com- 
plainant that complainant had tacitly authorized payments in response 
to broker's invoices. United placed in evidence one broker’s confirmation 
for a sale from complainant to United in August of 1974 which desig- 
nated the terms of payment as “we invoice”. It also introduced evidence 
of discussions with someone at Gilbert in July or August of 1975 about 
the failure of United to receive correct invoices from the shipper. 


But complainant has introduced evidence of 16 transactions in 1975 
where complainant did invoice United directly and was paid directly by 
United. This seems to have been the usual method of doing business be- 
tween these two parties. In most of these transactions there were 
broker’s confirmations indicating that payment was to be upon 
“shipper’s invoice.” In the two transactions at issue probably no broker’s 
confirmation was issued for the first, and we cannot be certain that 
United ever received the confirmation for the second. But this does not 
help United. The usual custom and practice of the parties here was for 
direct payment from receiver to shipper. Nothing in the surrounding cir- 
cumstances would have justified United’s reliance on Gilbert’s assumed 
authority to receive payment for the sales. 


There was some confusion in the testimony at the hearing about the fi- 
nal negotiated price for the first shipment of peaches. We conclude from 
all the evidence that it was correctly billed by Gilbert at $2,009. United 
now owes that amount to complainant. It also owes complainant for the 
full invoice price of $6,903 for the second mixed shipment. United’s re- 
jection of part of this shipment was never communicated to com- 
plainant. Neither were the adjustments discussed between United and 
Gilbert. 


United might have been entitled to some reduction from the purchase 
price on the second shipment if it had come forward with evidence show- 
ing the small size of the peaches had in fact caused them to be worth less 
at destination than the goods which had been ordered. However, no evi- 
dence of this was offered. 


The failure of United to pay the above mentioned amount to com- 
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plainant is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Complainant has submitted a claim for fees and expenses in the 
amount of $1,226.88 in connection with the oral hearing. We consider 
$1,216.50 of this claim to be reasonable and connected with the oral 
hearing. As the prevailing party complainant is entitled to a reparation 
award for this amount. 


Complainant has asked for an award of reparation against Gilbert, in 
the event United Fruit and Produce Company was found not to be liable. 
Since we have found liability on the part of United, it follows that the 
complaint against Gilbert should be dismissed. This is in conformity 
with our recent decision in another proceeding against these same two 
respondents arising out of the failure of the Gilbert firm. Coachella 
Imperial Distbs. v. United Fruit & Prod. Co., 37 A.D. 1081 (1978). 


Within 30 days from the date of this order respondent United Fruit & 
Produce Company shall pay to complainant as reparation, the sum of 
$8,912 with interest thereon at the rate of eight percent per annum 
from October 1, 1975, plus reparation for fees and expenses in the 
amount of $1,216.50 with interest thereon at the rate of eight percent 
per annum from the date of this order, until paid. 


The complaint against respondent Gilbert Brokerage Company is dis- 
missed. 


Copies of this order shall be served upon the parties. 


(No. 18,900) 


DICK JOHNSON, d/b/a DICK JOHNSON FARMS v. GRASSO FOODS, INC. 
PACA Docket No. 2-5064. Decided December 5, 1978. 


Acceptance — by failure to reject and by exercising control over — Con- 

tract — breach of — Damages — failure to establish scope of — Computa- 

tion of loss — failure to prove basis for — Contract price — failure to pay — 
Reparation awarded 
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Where respondent accepted the produce in issue, it is liable to complainant for the contract 
price thereof, less provable damages resulting from the breach by complainant. 
However, respondent failed to prove its damages. Therefore, respondent is liable to 
complainant for the amounts due and owing, $4,663.75, for which reparation is 
awarded complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Dominic J. Gattuso, Paulsboro, NJ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et. seq.). In a 
formal complaint filed on March 22, 1978, complainant seeks reparation 
from respondent in the amount of $4,663.75 alleged to be due on the 
purchase price of three truckloads of red peppers for cannery sold to re- 
spondent on or about June 4, 5 and 7, 1977. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation was served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaint on May 22, 1978. 


Although the amount involved in this proceeding is over $3,000.00, 
the parties have waived their right to an oral hearing. The shortened 
method of procedure provided for in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is, therefore, applicable. Pursuant to such procedure, 
complainant and respondent were given an opportunity to submit veri- 
fied statements in support of their respective positions. Each party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dick Johnson, is an individual doing business as Dick 
Johnson Farms whose post office address is Post Office Box 850, Im- 
mokalee, Florida. 
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2. Respondent, Grasso Foods, Inc., is a corporation whose post office 
address is Route 2, Box 11, Swedesboro, New Jersey. At the time of the 
transactions involved herein, respondent was licensed under the Act. 


3. Between June 4, 1977 and June 7, 1977, complainant, in the 
course of interstate commerce, sold to respondent three truckloads of 
red peppers for cannery at an agreed F.O.B. price of $1.25 per bushel for 
a total price of $5,478.75. 


4. Prior to their being picked, Leo Trapenier, acting as an agent for re- 
spondent, inspected the peppers in complainant’s field. Mr. Trapanier 
determined that, in addition to red peppers, there were also green and 
mixed colored peppers in the field and instructed complainant’s em- 
ployees to pick only red peppers for shipment to respondent. Com- 
plainant’s employees were also told by Mr. Trapenier not to pick peppers 
unless the weather was clear and not humid. Prior to shipment, none of 
the peppers were inspected nor approved by Mr. Trapenier. Upon arrival 
of the first truckload at destination, on June 6, 1977, a federal inspec- 
tion was made. The inspection indicated that the condition of the 
peppers were as follows: 


“72% Bacterial Soft Rot affecting the pods in various stages. Remainder of 
stock in firm. Color of peppers including decayed stock averages 15% green, 
35% turning red, and 50% red in color.” 


The temperature of the peppers, as noted in the inspection report, 
ranged from 58°F. to 100°F. 


5. Upon arrival on June 7, 1977, the second truckload of peppers was 
inspected. The inspection revealed that the condition of the peppers was 
as follows: 


“Decay ranges from 76 to 92%, average 84% Bacterial Soft Rot affecting the 
pods in various stages. Remainder of stock fresh, firm and crisp. Color of 
peppers including decayed stock averages 9% green, 23% turning red, and 68% 
red.” 


The inspection also revealed that the temperature of the peppers ranged 
from 56°F. to 76°F. 


6. Upon arrival on June 8, 1977, the third truckload of peppers was 
inspected. That inspection revealed the condition of the peppers as fol- 
lows: 


“66% Bacterial Soft Rot affecting the pods in various stages. Remainder of 
stock is firm. Color of peppers including decayed stock averages 8% green, 37% 
turning red, and 55% red in color.” 
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The temperature of the peppers, as revealed by the inspection, ranged 
from 50°F. to 80°F. 


7. Respondent accepted all three truckloads of peppers on arrival. 


8. Respondent has paid complainant $815.00 in connection with these 
transactions. 


9. An informal complaint in this case was filed on January 3, 1978, 
which was within nine months of the date on which the cause of action 
accrued. 


CONCLUSIONS 


On June 4, 1977, complainant and respondent entered into a contract 
for the purchase and sale of one truckload of red peppers for canning: 
similar contracts were entered into on June 5, 1977 and June 7. 1977. 
The contracts called for a total of 4,383 bushels of red peppers at an 
agreed price of $1.25 F.O.B. complainant’s place of business. Although 
respondent denies acceptance of the three truckloads of peppers. it has 
not presented any evidence of an effective rejection. Contrarywise. al- 
though no evidence was submitted as to disposition of all of the peppers. 
the evidence does indicate that respondent committed acts inconsistent 
with the complainant’s ownership of the peppers. Under such circum- 
stances, we conclude that respondent accepted the shipments of peppers 
by failing to make an effective rejection and by exercising control over 
the peppers inconsistent with the complainant’s ownership. Sunshine 
Prod. Co. v. Sisi Fruit Distbs., 34 A.D. 104 (1975). It is well-settled that 
when a buyer accepts a shipment of produce, as was done here, it is liable 
to the seller for the full contract price of the produce, less the sums al- 
ready paid the seller in connection therewith and provable damages sus- 
tained as a result of any breach of contract by the seller. 


In connection with damages, respondent asserts that the peppers 
failed to meet proper quality standards and that they were not 100 per- 
cent red peppers as agreed between the parties. In support of its posi- 
tion, respondent offers inspection certificates for each of the three loads 
of peppers. The inspection certificates reveal that, as to the first load. 
the peppers had suffered 72% Bacterial Soft Rot, ranged in temperature 
from 58°F. to 100°F. and were only 50% red in color; as to the second 
truckload, the peppers averaged 84% Bacterial Soft Rot, ranged in 
temperature from 56°F. to 76°F. and were only 68% red in color; and as 
to the third truckload, the peppers suffered from 66% Bacterial Soft 
Rot, ranged in temperature from 50°F. to 80°F., and were only 55% red 
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in color. On the basis of these certificates, respondent argues that com- 
plainant had breached their contract because first the peppers were not 
100 percent red as required by the contract and second because the 
peppers did not satisfy the requirements of the United States Standards 
for Sweet Peppers for Processing (7 CFR 51.1465-1475). 


As to the Bacterial Soft Rot, respondent, in essence, argues that the 
peppers failed to meet suitable shipping condition. The term “suitable 
shipping condition” in pertinent part, is defined in 7 CFR 46.43 (j) as fol- 
lows: 


“Suitable shipping condition,” in relation to direct shipments, means that the 
commodity, at time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed upon between the 
parties. 


In an F.O.B. transaction, the buyer assumes all risk of loss due to trans- 
portation service and conditions, while the seller is liable for abnormal 
deterioration at contract destination point if the commodity is handled 
under normal transportation service and conditions. The high tempera- 
ture of the peppers, as noted in the inspection reports, is indicative of ab- 
normal transportation conditions and without any other evidence that 


complainant failed to deliver peppers not in suitable shipping condition, 
we cannot find that it breached its warranty of suitable shipping condi- 
tions. Anthony Abbate Fruit v. Gianukos-Mandolini, 31 A.D. 142, 146 
(1972). 


It is quite clear that complainant did breach the three contracts with 
regard to their requirement that complainant ship only red peppers 
suitable for canning. Having accepted the peppers, however, respondent 
is liable for the full purchase price less provable damages resulting from 
complainant’s breach of contract. Respondent’s sole proof in this area is 
its bare allegation that the $815.00 it remitted to complainant was a suf- 
ficient price to pay for the three truckloads of peppers. Such proof is in- 
sufficient. The correct measure of damages arising from a breach such as 
the kind involved here is the difference between the actual value of the 
goods delivered and the value of the goods contracted for at the time set 
for delivery. In this case, respondent has failed to establish either of 
these values. We conclude, therefore, that respondent has failed to sus- 
tain its burden proof with respect to damages. This is not to say that re- 
spondent has suffered no damage at all, but rather that it has failed to 
sustain its burden of proof with respect to the scope thereof so that we 
have no basis upon which to compute the extent of its loss. Lake of the 
Woods v. Consolidated Potato, 24 A.D. 1006, 1009 (1965). 
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The F.O.B. contract price for the three truckloads of peppers involved 
herein was $5,478.75. Respondent has paid the complainant $815.00 
leaving a balance due complainant of $4,663.75. Respondent’s failure to 
pay this amount is a violation of section 2 of the Act for which repara- 
tion shall be awarded with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,663.75, with interest thereon at the rate 
of 8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,901) 


ROYAL VALLEY FRUIT GROWERS ASSOCIATION v. HAMADY BROS. FooD 
MARKETS, INC. PACA Docket No. 2-5051. Decided December 5, 
1978. 


Contract — delivered sale — failure to prove breach of — Deterioration in 
transit — express agreement as to responsibility for — Acceptance — by 
unloading — Evidence — failure to submit — Reparation awarded 


Where respondent accepted the produce in issue and failed to prove a breach of contract by 
complainant with respect thereto, respondent is liable to complainant for the con- 
tract price of $3,255.00, for which reparation is awarded complainant against re- 
spondent with interest. 


George Whitten, Presiding Officer. 
Braten-Kahout & Associates, Des Plaines, IL, for complainant. 
Ervin J. Ellenson, Detroit, MI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $3,255, in connection with the shipment of a 
partial truckload of nectarines in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed. 


Although the amount involved in the complaint exceeds $3,000 the 
parties waived oral hearing, and the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20) is therefore applicable in this proceed- 
ing. Pursuant to such procedure complainant filed an opening state- 
ment. Although given the opportunity to do so respondent did not file an 
answering statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Royal Valley Fruit Growers Association, is a corpora- 
tion whose address is P.O. Box 152, Reedley, California. 


2. Respondent, Hamady Bros. Food Markets, Inc., is a corporation 
whose address is 3301 South Dort Highway, Flint, Michigan. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 


3. On September 15, 1977, complainant, acting through a broker, 
Braten-Kohout & Associates, Des Plaines, Illinois, sold to respondent 
one partial truckload of nectarines consisting of 420 cartons, 35 pounds 
net weight, 64 size, Autumn Grand brand, at $7.75 delivered, for a total 
price of $3,255. On the same day the nectarines were shipped from 
Reedley, California, by refrigerated truck, to respondent in Flint, Michi- 
gan, and arrived at respondent’s place of business on September 19, 
1977. 


4. The subject nectarines were federally inspected at Reedley, Cali- 
fornia, on September 7 and September 9, 1977, and graded US Extra 
No. 1, standard pack, no decay. 


5. After arrival at destination the nectarines were unloaded by 
respondent and placed in cold storage. Sales of the nectarines were 
begun by respondent on September 26, 1977. Respondent complained 
about the condition of the nectarines to the broker on October 5, 1977, 
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and this complaint was relayed by the broker to complainant. 


6. A formal complaint was filed on April 4, 1978, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties to this proceeding agree that the terms of the sale were de- 
livered with responsibility for any deterioration in transit being upon 
the shipper. It is clear from the record that respondent accepted the nec- 
tarines by unloading them on September 19, 1977, and placing them in 
its storage. No federal inspection was obtained at any time by respond- 
ent. However respondent did submit a photocopy of a seizure tag issued 
by the State of Michigan Department of Agriculture on October 7, 1977, 
covering 168 cartons of the nectarines. Respondent maintained through 
its representative, Irving J. Ellenson, that a complaint was made con- 
cerning the nectarines on September 26, 1977, by respondent to the 
broker. However, no statement from respondent by anyone actually in- 
volved in the transaction or more specifically by the person who alleged- 
ly made the complaint was submitted. Since Mr. Ellenson’s statement is 
in the nature of unsupported hearsay and since the broker denies receiv- 
ing any such complaint on September 26, 1977, we conclude that no 
complaint was made until October 5, 1977. Respondent’s representative 
also maintained that a Donald Dewey, a Horticulturist for the State of 
Michigan, stated that while this variety of nectarines could be success- 
fully stored under good refrigeration, these nectarines were stored for 
too long a time resulting in their deterioration. However, no statement 
by Donald Dewey was submitted by respondent. 


In a delivered sale the seller is obligated to deliver produce at destina- 
tion in good condition. Since respondent clearly accepted the nectarines 
involved in this proceeding, it has the burden of proof to show that such 
nectarines were not in good condition when delivered. Respondent has 
submitted no evidence in the form of a neutral inspection, showing the 
condition of the nectarines at the time of delivery, and furthermore, 
even if respondent had submitted such evidence, its notice to complain- 
ant of the alleged breach was not timely. We conclude that respondent, 
having accepted the produce involved herein, and having failed to prove 
any breach in connection therewith, is liable for the purchase price of 
the nectarines or $3,255. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,255, with interest thereon at the rate of 8 
percent per annum from October 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,902) 


TROPIC KING GROVES, a/t/a SILVER PALM GROVES v. CITRUS WORLD, INC. 
PACA Docket No. 2-6404. Decided December 5, 1978. 


Contractual obligations — fulfillment of — Claim of nonreceipt of goods — 

failure to prove — Specified delivery location — receipt by consignee con- 

stituting acceptance — Purchase price — absence of agreement on — Rea- 
sonable value — liability based upon — Reparation awarded 


Where respondent accepted the produce in issue, it is liable for the contract price of the 
seven transactions in the amount of $14,855, less the amount already paid by re- 
spondent thereon, for a total due and owing of $8,233.50 for which reparation is 
awarded complainant against respondent with interest. 


Diane Langton, Presiding Officer. 
M. A. Cherry, Las Vegas, NV, for respondent. 
Complainant pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $14,209.20. The transactions in 
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question involve the sale of perishable produce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, admitting partial 
liability to complainant and denying liability to the complainant for the 
remaining reparation claim. 


Although the amount of damages alleged in the complaint exceeds 
$3,000, the parties did not request an oral hearing. Therefore, the evi- 
dence was submitted in accordance with the shortened procedure, as pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, 
complainant submitted an opening statement and a statement in reply. 
Respondent filed an answering statement. Neither party submitted a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, George J. Turke, Jr., doing business 
as Tropic King Groves and also trading as Silver Palm Groves, whose ad- 
dress is 19705 Southwest 232nd Street, Goulds, Florida 33156. 


2. Respondent, Citrus World, Inc., is a corporation whose address is 
2484 Industrial Road, Las Vegas, Nevada 89102. At the time of the 
transaction in dispute, respondent was licensed under the Act. 


3. On or about May 12, 14, 19, 25, 28, and June 9, and 10, 1976, com- 
plainant sold to respondent, by an oral contract negotiated through 
Jerry Radstone who was acting as a broker for respondent, 1,692 units 
of Pershian Limes U.S. No. 1 of various sizes ranging between 110 cwt. 
to 250 cwt., which terms are specifically enumerated as follows: 

Shipped Invoice # Quantity Unit Cost Total Cost 


5/12/76 1833 74 $22.00 $1,628.00 
5/14/76 1846 145 $13.75 $1,993.75 
5/19/76 1880 200 $ 7.00 $1,400.00 
5/25/76 1908 240 $ 6.50 $1,560.00 
5/28/76 1917 150 $ 6.50 $ 975.00 
6/9/76 1956 506 _ _ 
6/10/76 1957 395 (agreed) — — 
378 (received) — 


4. All shipments, except those specified below, were made from com- 
plainant’s place of business to respondent’s place of business via Semi- 
nole Transportation Lines. Shipments invoiced with numbers 1956 and 
1957 were shipped, according to respondent’s directions, to Citrus 
World in care of C&M Citrus, 1114-1118 South Wall Street, Los 
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Angeles, California. Another shipment was transported by National Air- 
lines to respondent's place of business in Las Vegas, Nevada. 


5. All produce was federally inspected at shipping point and applica- 
ble certificates of inspection were issued, as a result. 


6. All shipments arrived either at respondent’s place of business or at 
C&M Citrus in Los Angeles, as per respondent’s destination instructions, 
and were accepted without objection. 


7. Respondent has thus far made the following payments to complain- 
ant for the produce. 


Form of 
Date Payment Amount 


7/13/76 Check #692 $3,621.75 
10/29/76 Telegraphic $2,000.00 
transfer 
#38932 
11/22/76 Check #9469 $1,000.00 
$6,621.75 


8. An informal complaint was filed on October 20, 1976, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


Transactions denoted by invoice numbers 1908 and 1917 were origi- 
nally in dispute. However, in complainant’s statement in reply, com- 
plainant conceded its alleged position and agreed with respondent to the 
purchase prices as reflected in Finding of Fact No. 3. Complainant’s in- 
voice number 1833 reflects 75 cartons shipped at $21.706 each for a 
total price of $1,627.95. Respondent admits receipt of 74 cartons at 
$22.00 each for a total purchase price of $1,628.00. Since respondent 
voluntarily admits liability to the amount of $1,628.00 for 74 cartons, 
that is the figure upon which we will base our final calculations. 


Only transactions invoiced with numbers 1956 and 1957 remained in 
dispute at the close of pleading submission. Invoice number 1956, 
respondent claims, reflects an order placed by respondent but never in 
fact received or accepted. Complainant alleges produce conforming to 
the contract was shipped to C&M Citrus in Los Angeles, California, in 
accordance with respondent’s explicit destination directive. Complain- 
ant contends it fulfilled its obligations under the contract by shipping 
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the produce to the requested destination. In support of its argument, 
complainant submitted evidence in the form of truck manifests num- 
bered 0564 and 0565 representing the produce shipped respondent and 
invoiced 1956 and 1957 respectively, both of which were signed upon 
receipt by a C&M Citrus agent. 


Respondent claims C&M Citrus has no legal business connection to 
respondent company. In the answering statement, respondent defines 
any dealings it has had with C&M Citrus by making the statement that 
“C&M Citrus occasionally trades with respondent and cooperated with 
respondent by receiving some shipments from complainant which were 
to be loaded on Stucki Trucks (Stucki Truck Co. of Las Vegas).” Translat- 
ing respondent’s position into legal terminology, respondent claims that 
C&M Citrus was not an agent of respondent and therefore, had no 
authority to accept goods for respondent. While the produce may have 
been received in Los Angeles, respondent contends it was never loaded 
on Stucki Trucks in Los Angeles, and shipped to respondent in Las 
Vegas. Upon review of all Stucki’s weekly freight bills addressed to 
respondent, in combination with the fact that respondent has never em- 
ployed any freight company other than Stucki to pick up produce in Los 
Angeles, respondent concludes it never received the produce. 


According to precedent, and in particular to the decision in Hunter 
Bros., Inc. v. J. Crimaldi & Son, Inc., 22 A.D. 591 (1963), the principle 


has been firmly established that when respondent specifies delivery at a 
particular locale, those persons receiving such produce are made by im- 
plication, respondent’s agents for the purpose of accepting or rejecting 
the shipment. The term “Acceptance” is defined in the regulations in ef- 
fect at the time of the transaction to include, “Any act by the consignee 
signifying acceptance of the shipment, including diversion and unload- 
ing” (7 CFR 46.2 (dd) (1) ). Therefore, C&M Citrus’ actions, including re- 
ceipting for and taking possession of the produce, constituted an ac- 
ceptance sufficient to bind respondent. 


Respondent does not dispute that it received the produce reflected in 
invoice number 1957, therefore respondent’s liability for payment of 
this produce remains intact. However, respondent and complainant dis- 
agree as to the purchase price amount. The price notations appearing on 
both invoices 1956 and 1957 are identical; “cons. 14.00 Market, 6.50.” 
Respondent claims the agreed price was $6.50. Complainant rebuts this 
position in reference to invoice 1956 by the following explanation. 
“These notations were range of Market prices prevalent that day in the 
area. Arithmetical calculations will show that Citrus World was actually 
charged $10.448/Bruce that day ....” Presumably complainant’s posi- 
tion would be the same in regards to invoice 1957, as the notations on 
both invoices were identical. 
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Neither respondent’s nor complainant’s arguments are sufficient to 
prove the parties’ minds ever met as concerns purchase price. De- 
termination of respondent’s liability is therefore based upon the reason- 
able value of the produce. See Black & White Vegetable Co., Inc. v. Hale 
Brothers, Inc.,33 A.D. 1832 (1974). Respondent and complainant how- 
ever, did not submit evidence establishing the amount of reasonable 
value for the produce. Therefore, we will rely on the lowest reasonable 
value as stated in the Market New Report. All calculations will be based 
on Market News Report prices at shipping point (i.e. Dade County) to the 
closest applicable date of the transactions. The Limes were shipped June 
9, 1976, and received June 12, 1976. 


Invoice 1957 reflects complainant sold respondent 378 units of 250 
size limes. According to invoice 1956, complainant also sold respondent 
50 units of 150 size limes, 206 units of 200 size limes, 94 units of 225 
size limes and 156 units of 250 size limes. 


On June 10, 1976, the lowest price for which 250 size limes were sold 
was $8.00. Respondent is therefore liable to complainant for 378 units 
at $8.00 or $3,024.00. Invoice 1956 also reflects respondent was sold an 
additional 156 units of 250 size limes for a total liability of $1,248.00. 
On June 10, 1976, the lowest price for 200 size limes was $8.50. Invoice 
1956 notes 206 units were sold respondent for a total tabulated liability 
of $1,751.00. On June 14, 1976, 150 size limes sold for $10.00. Fifty 
units of limes at $10.00 raises respondent’s liability to complainant by 
$500.00. There were no figures cited on June 7, 10, or 14 for the year 
1976 concerning 225 size limes. On June 10, 1976, however, prices for 
200 and 250 size limes were reported at $8.50 and $8.00, respectively. 
At the average price of $8.25, 94 units of 25 size limes would create a 
liability in respondent of $775.50. Respondent’s total liability to com- 
plainant for the produce sold as confirmed by invoice 1956 is $4,258.50. 
Respondent’s total liability to complainant for the entire seven transac- 
tions as set out in Finding of Fact No. 3, totals $14,855.25. Respondent 
has already paid complainant $6,621.75 (see Finding of Fact No. 7). 
Therefore, respondent continues to be liable to complainant for a total 
amount of $8,233.50. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,233.50, with interest thereon at the rate 
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of 8 percent per annum from July 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,903) 


GOODIE BRAND PACKING CoRP. v. P. TAVILLA Co., INC. PACA Docket 
No. 2-4830. Decided December 11, 1978. 


Order dismissing Petition to Reopen and Rehear 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.), an order was 
issued on June 14, 1978, awarding reparation to the complainant in the 
amount of $1,755. A copy of this order was served upon the parties. 
Complainant, by telegram of June 26, 1978, and by petition received 
July 11, 1978, was moved to reopen the proceeding or, alternatively, to 
have the matter reheard. A stay order was issued on August 4, 1978, and 
a copy of the respondent’s petition was served upon the complainant. In 
this petition respondent contends that it was without counsel during the 
proceeding, and thus failed to produce all necessary evidence in support 
of its defense. It also contends that, on such evidence as was adduced, 
the decision and order are in error in several respects. 


We have reconsidered the order and found that the respondent’s con- 
tentions are without merit, and that the order is supported by the 
evidence and by the law applicable thereto. All parties were given an op- 
portunity to submit evidence and to file briefs, and thereafter the pro- 
ceeding was closed. Respondent chose to proceed without counsel and is 
now bound by its own errors and omissions. Respondent’s petition 
should be, and hereby is, dismissed and our previous order of June 14, 
1978, is reinstated. 


Copies of this order shall be served upon the parties. 
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(No. 18,904) 


In re JONES VALLEY PRODUCE Co., INC. PACA Docket No. 2-4840. De- 
cided September 25, 1978. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Sanction 


Where respondent flagrantly and repeatedly violated the Act in failing to make full pay- 
ment promptly for 14 lots of perishable, agricultural commoditied purchased and 
accepted in commerce, for a total of $38,317.75, respondent’s license as a registrant 
under the Act is revoked. 


Complainant pro se. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq, hereinafter 
referred to as the “Act”, instituted by a complaint filed on November 15, 
1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period April 22, 1977 through July 5, 
1977, respondent purchased and accepted, in interstate and foreign com- 
merce, from nine sellers, 14 lots of perishable agricultural commodities, 
failed to make full payment promptly of the agreed purchase prices in 
the total amount of $38,317.75. 


A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1.139). 


FINDINGS OF FACT 


1. Respondent, Jones Valley Produce Co., Inc., is a corporation, whose 
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mail address is in care of James M. Jones, 552 Midfield Street, Birming- 
ham, Alabama 35228. 


2. Pursuant to the licensing provisions of the Act, license number 
771143 was issued to respondent on April 21, 1977, presently is in ef- 
fect, and is next subject to renewal on or before April 21, 1978. “” 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of April 22, 1977 through July 5, 1977, respondent purchased 
and accepted in interstate and foreign commerce from nine sellers, 14 
lots of potatoes, a perishable agricultural commodity, but failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, in the total amount of $38,317.75. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 14 transactions set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


Respondent’s license is revoked. 


This Order shall take effect on the eleventh day after this decision be- 
comes final. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final* without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(1) The proposed Decision states April 21, 1977; this appears to be error and has been 
changed by the Administrative Law Judge to April 21, 1978. 


*The Decision and Order became final December 4, 1978.—Ed. 
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(No. 18,905) 


FLOYD J. HARKNESS Co., INC., d/b/a UNITED PACKING COMPANY v. DAN 
GARCIA BROKERAGE, INC. PACA Docket No. 2-4643. Decided No- 
vember 16, 1978. 


Destination — instructions for — Diversion and acceptance — by buyer — 
Transportation service and conditions — abnormal — Damage — failure 
to submit evidence of proof as to cause of — Reparation awarded 


In an f. o. b. transaction where the transportation service and conditions were abnormal, 
and respondent failed to submit proof as to the cause of damage, respondent must 
bear the risk of loss during transit and may seek recovery from the carrier. Further, 
where respondent’s buyer diverted and accepted the produce, respondent is liable to 
complainant for the full invoice price of $16,137.00, less the amount of $8,010.00 
already paid thereon, for a total due and owing of $8,127.00 for which reparation is 
awarded complainant against respondent with interest. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount $8,127.00. The transaction in ques- 
tion involved the sale of plums, a perishable agricultural commodity, in 
foreign commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Although the amount of damages alleged in the complaint exceeds 
$3,000.00, the parties did not request an oral hearing. Therefore, the 
parties were given an opportunity to submit any additional evidence in 
accordance with the shortened procedure, as provided in the Rules of 
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Practice (7 CFR 47.20). However, neither party chose to submit further 
evidence. 


FINDINGS OF FACT 


1. Complainant, Floyd J. Harkness Co., Inc., d/b/a United Packing 
Co., is a corporation whose address is Post Office Box 546, Fresno, Cali- 
fornia 93709. 


2. Respondent, Dan Garcia Brokerage, Inc., is a corporation whose ad- 
dress is Post Office Box 1567, Salinas, California 93901. At the time of 
the transaction in dispute respondent was licensed under the Act. 


3. On or about the second day of July 1976, in the course of foreign 
commerce, complainant, sold to respondent, by oral contract one carload 
of Santa Rosa Plums, f.o.b., for a total amount of $16,137.00 to be ship- 
ped to respondent’s customer, Provifruit, which contract was confirmed 
by complainant’s memorandum of sale. 


4. Complainant had the produce inspected before shipment. Inspec- 
tion certificates numbered A063622 and A138552 reflected in pertinent 
part: “Decay, none; Defects average within tolerance, Meets Canadian 
import requirements.” 


5. On July 3, 1976, complainant shipped the produce to respondent’s 
customer, Provifruit, Inc., Montreal, Quebec, Canada. 


6. On July 15, 1976, respondent notified complainant the railway car 
was in Montreal, Quebec, Canada. 


7. Respondent’s customer, Provifruit, Inc., diverted the railway car to 
Quebec City, Quebec, Canada and upon delivery on July 16, 1976, ac- 
cepted the commodity. Complainant agreed to pay the cost of the diver- 
sion. 


8. On July 16, 1976 to July 19, 1976, the produce was inspected in 
Canada. In relevant part the inspection certificate reflected the follow- 
ing information: decay ranged from 10 percent to 50 percent, average 26 
percent; 18 percent bruising; temperature inside the car ranged from 40 
to 42°F. 


9. On July 21, 1976, complainant requested an appeal inspection. On 
July 23, 1976, an additional inspection was made on the remaining 150 
lugs of plums, which certificate read in pertinent part: decay ranging 
from 13 percent to 50 percent, average 34 percent; 19 percent bruising; 
temperature range from 45° to 46° F. 
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10. Provifruit, Inc., remitted to respondent $8,010, as payment in full 
for car F6CX11667, which amount respondent has, in turn, paid com- 
plainant. 


11. A formal complaint was filed on March 14, 1977, which was with- 
in nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The initial dispute centers around whether respondent instructed com- 
plainant to deliver the produce to Provifruit, Inc., in Montreal, Quebec, 
Canada or to Provifruit, Inc., in Quebec City, Quebec, Canada. Com- 
plainant alleges respondent instructed complainant that Montreal was 
to be the shipment destination. However, respondent states that Quebec 
City, Quebec, Canada, was the destination so ordered. Complainant’s 
memorandum of sale reflects that Quebec, Quebec, Canada, was initially 
written in as the place of destination and subsequently, a line was drawn 
through the first word “Quebec” and the word “Montreal” was penciled 
in above it. Respondent submitted 7 of complainant’s invoices dated be- 
tween the period July 30, 1974, to July 14, 1975, wherein respondent is 
reflected to have bought produce from complainant, with shipment to be 
made to Provifruit, Inc., Quebec City. In addition, respondent supports 
its position with documentation of a Export Declaration covering the 
disputed load which shows Quebec City as the destination. 


Both complainant’s and respondent’s contentions concerning the 
specified destination are plausible in light of the evidence submitted. 
However, it is unnecessary to ascertain which destination was proper, as 
the outcome of the dispute will be the same in either case. For instance, 
if we decide that complainant incorrectly billed the produce to Montreal, 
which resulted in a transit delay, respondent has not submitted evidence 
to prove that such delay caused damage to the produce. We have not 
even been made aware of the length of time the produce was delayed. 
Therefore, on the record as it appears before us, respondent could not re- 
cover on this ground. 


Complainant, on the other hand, introduced evidence, documented by 
a Ryan tape, to show that abnormal temperatures occurred during trans- 
it. Erratic temperatures were recorded, fluctuating within a range of 
35° to 50° F. The Atchison, Topeka & Santa Fe Railway Company’s uni- 
form straight bill of lading listed that the optimum temperature inside 
the railway car would be a 36°F. setting. 


The Canadian destination inspection begun on July 16, 1976 (See 
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Findings of Fact No. 8) and the appeal inspection occurring on July 21, 
1976 (See Finding of Fact No. 9) both show abnormal deterioration of 
the produce at destination. Complainant submitted evidence of an in- 
spection at shipping point showing no decay of the produce (See Finding 
of Fact No. 4). In any f.o.b. transaction, such as the transaction at hand, 
the buyer is responsible for any loss incurred to the produce due to trans- 
portation service and conditions, while the seller is liable for any ab- 
normal deterioration at contract destination if such transportation is 
normal. See Harry Wolf v. Mendelson-Zeller Co., Inc., 34 A.D. 690 
(1975). Since respondent has not come forward with evidence that such 
deterioration was caused by complainant and as complainant has sub- 
mitted convincing evidence that the transportation was abnormal, re- 
spondent must be held accountable for the deterioration occurring dur- 
ing transit and, in turn, can attempt to seek recovery from the carrier. 


It is undisputed that respondent’s buyer diverted the load of produce 
to its place of business in Quebec City, Canada, whereupon arrival the 
produce was accepted. Based upon respondent’s buyers acceptance of the 
produce, respondent is liable for the full invoice price to the amount of 
$16,137, less the sums already paid complainant to the amount of 
$8,010, for a total liability of $8,127. Respondent’s failure to pay this 
amount is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,127 with interest thereon at the 
rate of eight percent per annum from August 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,906) 


J. R. NORTON Co. v. PHIL DATTILO AND COMPANY OF OHIO. PACA Dock- 
et No. 2-4505. Decided November 17, 1978. 


Contract — breach of — Good delivery standards — failure to meet — Suit- 
able shipping condition — applicability of warranty of — Damages — meas- 
ure of — Overbalance — Dismissal 


Where respondent accepted the produce in issue, after breach of contract by complainant, 
respondent became liable for the contract price, less damages resulting from the 
breach. The contract price, $2,299.00, less damages of $1,837.75, left a balance due 
of $461.25. However, respondent has paid complainant $595.25, an overbalance of 
$134.00. The complaint therefore is dismissed. 


Counterclaim — Resale expenses — absence of resulting from breach — 
Reparation awarded for overbalance 


In the absence of resale expenses resulting from complainant’s breach, the amount of re- 
spondent’s grant is for the overbalance only. Reparation in the amount of $134.00 is 
awarded respondent against complainant with interest. 


Edward M. Silverstein, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Kenneth R. Faller, Cincinnati, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding instituted under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on November 4, 1976, seeking 
reparation against respondent in the amount of $1,703.75 in connection 
with a transaction involving a partial truckload of lettuce, a perishable 
agricultural commodity. Copies of the formal report of investigation and 
complaint were served on respondent on December 8, 1976. Respondent 
answered the complaint on January 12, 1977, denying the substantive 
allegations of the complaint and raising various defenses. Respondent 
also counterclaimed against respondent claiming damages in the amount 
of $418.00. On February 15, 1977, complainant filed a reply to respond- 
ent’s counterclaim denying liability. Because the amount claimed as 
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damages does not exceed $3,000.00, the shortened procedure set forth in 
the Rules of Practice (7 CFR 47.20), is applicable. Neither party filed 
any additional evidence in the course of this proceeding. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, J. R. Norton Company, is a corporation whose ad- 
dress is Post Office Box 20807, Phoenix, Arizona. 


2. Respondent, Phil Dattilo and Company of Ohio, is a corporation 
whose address office is 221 West Second Street, Cincinnati, Ohio. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On April 20, 1976, R-J Distributing Co., Inc., P.O. Box 1572, Glen- 
dale, Arizona, a broker for respondent, negotiated a purchase of one 
truckload of lettuce from Western Growers Distributors at 11:00 a.m. 
At that time, the broker dispatched a truck from Los Angeles, Califor- 
nia. Delivery to respondent was slated for April 23, 1976. 


4. Late in the afternoon on April 20, 1976, Western Growers Dis- 
tributors informed the broker that it had available for sale only one-half 
truckload of lettuce. The broker then negotiated, on behalf of respond- 
ent, on April 20, 1976, an agreement with complainant for the purchase 
and sale of one-half truckload of lettuce. The agreed price of the lettuce 
was $5.00 per carton, plus $.40 per carton vacuum cooling and $.10 per 
carton brokerage for a total F.O.B. price of $2,299.00. Complainant in- 
formed the broker that its cooler would close at 12:00 p.m., April 20, 
1976. 


5. The truck commissioned by the broker for respondent arrived at 
Western Grower's cooler to load the one-half truckload of lettuce pur- 
chased from it at 10:00 p.m. However, when the trucker arrived at com- 
plainant’s cooler, before midnight, on April 20, 1976, the cooler was 
closed. A one-half truckload of lettuce was stacked on pallets outside the 
cooler and remained there, uncooled, overnight. During the morning of 
April 21, 1976, the lettuce was loaded on the truck; loading was com- 
pleted at 10:20 a.m., April 21, 1976. 


6. The truckload of lettuce arrived at respondent’s place of business 
sometime after regular business hours on April 23, 1976. 


7. A federal inspection of the condition of the one-half truckload of 
lettuce involved here was conducted on April 26, 1976, at 8:20 a.m. The 
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inspection revealed the following: “Head leaves: In most cartons from 1 
to 4 heads, in some none, average 9% damage by Tipburn. Average 6% 
damage by 1 to 2 outer leaves turning yellow. Average 5% damage by 
discoloration following bruising, occurring throughout pack. Average 
3% decay.” The lettuce was accepted by respondent at its place of busi- 
ness. At the time of inspection, the lettuce was still on the truck, the 
truck temperature was 41°F. and the temperature control unit was not 
running. 


8. Respondent sold the one-half truckload of lettuce, and rendered an 
account of sales to the complainant stating the proceeds received for the 
lettuce as $1,506.25, handling charges of $75.00, and freight charges of 
$836.00. Respondent remitted to complainant $595.25. 


9. The complaint was filed within nine months of the date on which 
the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent received and accepted the pro- 
duce in question. Complainant also alleges that the failure of the lettuce 
to meet good delivery standards at destination point, as required by the 
contract, was occasioned by the actions of respondent’s agent, the truck- 
ing company. Respondent, conversely, alleges that the lettuce was not 
shipped in suitable shipping condition, did not therefore comply with 
contract specifications, and that complainant’s actions in shipping the 
lettuce in such condition deprived respondent of anticipated profits 
from the sale of the lettuce. 


Section 46.43 (i) of the regulations issued pursuant to the Act, pro- 
vides: 


F.o.b. . .. means that the produce quoted or sold is to be placed free on board 
the boat, car, or other agency of the through land transportation at shipping 
point, in suitable shipping condition. 


Section 46.43 (j) of the regulations provides: 


Suitable shipping condition means that the commodity, at time of billing, is ina 
condition which, if the shipment is handled under normal transportation serv- 
ice and conditions, will assure delivery without abnormal deterioration at the 
contract destination agreed upon between the parties. If a good delivery stand- 
ard for a commodity is set forth in section 46.44, and that commodity at the 
contract destination contains deterioration in excess of any tolerance provided 
therein, it will be considered abnormally deteriorated. 
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Section 46.44 defines good delivery for lettuce as follows: 


(a) (2) If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent, by 
count, of the heads in any lot which are damaged by condition defects, includ- 
ing therein, not more than 9 percent serious damage of which not more than 5 
percent may be decay affecting any portion of the head exclusive of wrapping 
leaves. 


Admittedly, the produce did not comply with good delivery standards 
upon arrival at respondent’s place of business. The federal inspection re- 
port indicated that there was present in the lettuce, on April 26, 1976, 
23 percent condition defects. Such proof is prima facie evidence of fail- 
ure to comply with good delivery standards. The fact that respondent 
did not secure an inspection of the lettuce until April 26, 1976, does not 
suggest negligence on the part of the respondent. Inspection was ob- 
tained as soon as possible. 


The determinative issue in this dispute is whether respondent, or its 
agent, by not promptly picking up the lettuce, had occasioned the failure 
of the lettuce to meet good delivery standards. Certain facts are not in 
dispute: Complainant’s cooler was to be open until midnight April 20, 
1976; it was not open when the trucker representing respondent got 
there; the lettuce was on pallets on complainant’s loading dock when the 
truck arrived and remained there, without cooling, until the next morn- 
ing; loading was completed at 10:20 a.m. on April 21, 1976; the truck 
did not arrive at respondent’s place of business until after respondent 
closed on April 23, 1976; respondent promptly had the lettuce inspected; 
at the time of the inspection, the temperature control unit on the truck 
was not operating but the truck temperature was 41°F.; and the lettuce 
had 23 percent condition defects and therefore failed to meet good deliv- 
ery standards. 


A fact in dispute is whether the truck sent by respondent arrived at 
complainant’s cooler on time. Respondent alleges in its answer that the 
truck arrived at complainant’s cooler on April 20, 1976. Complainant’s 
only response to this allegation was to prove that the cooler was open at 
11:30 p.m. on that day. We, therefore, find that respondent’s agent, the 
trucker, arrived on time and that complainant breached the contract by 
not remaining open until midnight, April 20, 1976. We, also, find that 
complainant’s negligence, in leaving the lettuce, uncooled, on its loading 
dock occasioned the failure of the lettuce to meet good delivery stand- 
ards. The fact that the temperature control unit on the truck was not 
operating at the time of the inspection is inconsequential since the tem- 
perature of the truck was 41°F. Such a temperature would not material- 
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ly harm the lettuce and is indicative, inasmuch as the truck had been sit- 
ting at respondent’s place of business from Friday afternoon until 8:20 
a.m. Monday morning, that the temperature control unit had been 
operating almost all of that period of time. 


Complainant, also, argues that a delay in transit voids the suitable 
shipping condition warranty. However, even had the evidence indicated 
that the shipping delay was the fault of respondent, complainant’s argu- 
ment must fail since where a shipper has actual knowledge of a buyer’s 
tardiness prior to shipment of the produce and allows the produce to be 
shipped without altering contract terms, the shipper cannot then raise 
the buyer’s tardiness as evidence of abnormal transportation service 
negating good delivery requirements. Western Veg. Sales v. West Coast 
Produce, 37 A.D. 195 (1977). 


By shipping lettuce which at destination exceeded the 15 percent 
maximum level of condition defects, 7 CFR 46.44 (a), complainant 
breached the contract. The measure of damages for a breach of contract 
in these circumstances “. . . is the difference at the time and place of ac- 
ceptance between the value of the goods accepted and the value they 
would have had if they had been as warranted . . .”. UCC 2-714 (2). On 
April 23, 1976, the day the lettuce would have been available for sale, 
but for complainant’s failure to make prompt delivery, the Market News 
Service report for Cincinnati reflects that iceberg lettuce prices ranged 
from $7.50 to $8.50 per carton with most selling at $8.00 to $8.50. At 
$8.00 per carton, 418 cartons sold on April 23, 1976, would have real- 
ized gross proceeds of $3,344.00. Respondent’s accounting of the resale 
reveals that the lettuce was sold for gross proceeds of $1,506.25. Re- 
spondent’s damages amount to the difference between the price at which 
the lettuce would have sold, had the quality been as warranted, and the 
gross proceeds of the resale, or $1,837.75. There were no resale expenses 
attributable to complainant’s breach. By accepting the goods, respond- 
ent became liable for the entire contract price of $2,299.00 less respond- 
ent’s damages in the amount of $1,837.75 or $461.25. Respondent has 
already paid complainant $595.25, therefore, respondent’s counterclaim 
is granted but only in the amount of $134.00. 


The complaint is dismissed. 


Within thirty days from the date of this order, complainant shall pay 
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to respondent, as reparation, $134.00, with interest thereon at the rate 
of 8 percent per annum from June 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,907) 


LA CASITA FARMS, INC. v. UNITED MELON DISTRIBUTORS, INC. PACA 
Docket No. 2-4607. Decided November 17, 1978. 


Accord and satisfaction — failure to prove — Contract price — failure to 
pay in full 


Where respondent failed to sustain its burden of proof that its check to complainant consti- 
tuted accord and satisfaction, respondent is liable to complainant for the balance 
due and owing on shipment No. 1 in the amount of $2,368.50. 


Price adjustment — failure to prove — Contract price — failure to pay in 
full 


Where respondent failed to prove an adjustment of the contract price, respondent is liable 
to complainant for the contract price of $5,600.00, less payment thereon of 
$4,725.00. This leaves a balance due and owing on the second shipment of $875.00. 


Condition defects — excessive — Contract — breach of — Damages — fail- 
ure to prove — Balance due — adjustment of by complainant 


Where respondent accepted the produce in issue and failed to submit sufficient evidence of 
damages resulting from complainant’s breach of contract with respect to shipment 
No. 3, respondent is liable for the full contract price thereof, $4,676.75, less the 
amount already paid thereon by respondent of $3,093.25. This leaves a balance due 
and owing thereon of $1,583.00. This amount has been adjusted by complainant to 
$863.50. 


Total liability — reparation awarded for 


The total amount of respondent’s liability on the three shipments is $4,107.00. Reparation, 
therefore, in the amount of $4,107.00 is awarded complainant against respondent 
with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). By formal 
complaint filed April 18, 1977, complainant seeks a reparation award in 
the amount of $4,107.00 in connection with a transaction involving 
three truckloads of melons sold in interstate commerce to respondent. 
On May 13, 1977, copies of the formal complaint and report of investiga- 
tion were served on respondent. On May 20, 1977, respondent filed an 
answer to the complaint admitting receipt and acceptance of the ship- 
ments of melons in question but denying liability for payment. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties have waived their right to oral hearing. 
Therefore, the shortened procedure set forth in the Rules of Practice (7 


CFR 47.20) is applicable. Pursuant to this procedure, complainant filed 
further evidence in the form of an opening statement and a reply state- 
ment. Respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, La Casita Farms Inc., is a corporation whose address 
is Post Office Drawer U, Rio Grande City, Texas. 


2. Respondent, United Melon Distributors Inc., is a corporation whose 
post office address is 1104 South Lawrence Street, Suite 102, Los 
Angeles, California. 


3. At the time of the transaction involved herein, respondent was li- 
censed under the Act. 


4. On May 15, 1976, June 9, 1976, and June 12, 1976, in the course of 
interstate commerce, complainant, by oral contract, sold and shipped 
under the following contract terms and prices to respondent three truck- 
loads of honeydew melons: 
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Shipment No. 1: 119 cartons size 6 honeydew melons at an F.O.B. price of 
$5.00 per carton; 1,460.00 cartons size 8 honeydew melons at an F.O.B. price of 
$5.00 per carton. 


Total contract price $7,895.00 


Shipment No. 2: 1400 cartons size 8 honeydew melons at a delivered price of 
$4.00 per carton. 


Total contract price $5,600.00 


Shipment No. 3: 1,439 cartons of size 6 honeydew melons at an F.O.B. price of 
$3.25 per carton. 


Total contract price $4,676.75 


5. On June 14, 1976, shipment No. 2 was inspected by the United 
States Department of Agriculture Inspection Service. The inspection re- 
vealed the following as to condition: “In most cartons from 1 to 2 
melons, 13 to 25 percent, some none, average 14 percent soft bruises 
scattered throughout pack. From 1 to 6 melons, (13 to 75 percent) aver- 
age 41 percent damage by tan to brown sunken discolored areas. No de- 
cay”. On June 16, 1976, an inspection was conducted concerning ship- 
ment No. 3. The inspection revealed the following as to condition: “In 
most cartons from 1 to 4 melons, (17 to 67 percent) some none average 
27 percent by tan to brown sunken discolored areas. In most cartons 
none, some from 1 to 2 melons, (17 to 33 percent) average 7 percent soft 


mushy type decay.” The transportation conditions under which both 
shipments are shipped were normal. 


6. Respondent accepted the melons and, on or about July 28. 1976. 
tendered a check for $20,205.25 as payment for the melons but has since 
refused to pay the balance of the purchase price. 


7. The formal complaint was filed on April 18, 1977, which was with- 
in 9 months of the date on which the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent has failed to remit the full in- 
voice price for the 3 truckloads of melons, admittedly received and ac- 
cepted by respondent. Respondent claims that complainant’s acceptance 
of its check in the amount of $20,205.25 resulted in accord and satis- 
faction. Complainant’s response was that the check was accepted as a 
partial payment and that it immediately notified respondent of its fur- 
ther debt. Complainant’s allegation is supported by the evidence. There 
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being no evidence that respondent’s check was accepted as full payment, 
there was no accord and satisfaction. Kaplan’s Fruit & Prod. Co. v. M.J. 
Navilio, Inc., 33 A.D. 1649, 1652 (1974). 


Respondent further claims it is not liable for the entire invoice price 
because the melons did not comply with contract specifications with re- 
spect to quality. With respect to those requirements contained in the 
oral contracts between the parties, respondent has admitted that U.S. 
No. 1 designation was not required as a condition of the sale. Only one 
confirmation of sale was issued, this confirmation of sale pertains to 
Shipment No. 2, and does not state U.S. No. 1 quality requirements. Be- 
cause respondent has come forward with no evidence to support its alle- 
gations that the melons were required to be U.S. No. 1 quality, we find 
that U.S. No. 1 quality was not a requirement of the contract. 


With respect to the condition of the fruit as shipped, respondent has 
presented no evidence of an impartial inspection with respect to ship- 
ment No. 1 to support its claim that the melons were of inferior quality. 
Therefore, respondent is liable for the entire contract price of $7,895.00. 
Respondent has already paid $5,526.50 toward the contract price leav- 
ing a balance due of $2,368.50. We find that respondent’s failure to 
make payment of $2,368.50 is a violation of section 2 of the Act for 
which complainant is entitled to reparation with interest. 


Respondent accepted shipment No. 2 but claims that complainant 
agreed to grant an adjustment of $.50 per carton reducing the contract 
price to $4900. As proof of this agreement, respondent refers to an 
August 17, 1976 letter from complainant to the Department which is 
contained in the investigation report. That letter does refer to an offered 
adjustment resulting from 7 percent decay; however, the offered adjust- 
ment involves solely shipment No. 3. Thus, respondent has submitted 
insufficient proof to sustain its claim that it is entitled to a reduction in 
the contract price. Complainant was paid $4725 of the contract price of 
$5,600.00, therefore, respondent is liable for the balance of the contract 
price of $875.00. We find that respondent’s failure to make payment of 
$875.00 is a violation of section 2 of the Act for which complainant is 
entitled to reparation with interest. 


With respect to shipment No. 3, an inspection report revealed that the 
melons contained condition defects of 27 percent damage by sunken dis- 
colored areas, as well as 7 percent decay. Even though the contract did 
not require the melons to satisfy quality requirements for U.S. No. 1 
designation, the fruit was required to be at least of fair average quality. 
Thirty-four percent condition defects is a sufficient basis on which to 
find that complainant did not ship fruit of fair average quality. How- 
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ever, because respondent accepted the fruit in question, respondent is 
now entitled only to provable damages as a result of complainant’s 
breach of contract. Respondent has presented insufficient evidence of 
damages as a result of complainant’s contract breach. Therefore, we find 
that respondent is liable for the entire contract price of $4,676.75. Re- 
spondent has already paid $3,093.25 toward the contract price leaving a 
balance due of $1,583.00. However, in filing its complaint, complainant 
has agreed to grant respondent an adjustment of $.50 a carton on ac- 
count of 7 percent decay and the $1583 is thereby reduced to $863.50. 
Therefore, we find that respondent’s failure to make payment in the 
amount of $863.50 was a violation of section 2 of the Act for which com- 
plainant is entitled to reparation with interest. 


Within 30 days from the date of this Order, respondent shall pay to 
complainant as reparation $4,107.00 as reparation with interest thereon 
at the rate of 8 percent per annum from August 1, 1976 until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,908) 


ONEONTA TRADING CORPORATION v. GREATER McCoy’s MARKETS, INC., 
d/b/a McCoy’s MARKET. PACA Docket No. 2-4539. Decided Novem- 
ber 17, 1978. 


Seller — actual — unknown to buyer — Contract price — payment of to 
broker — Broker status — insufficient notice of — Confirmation of sale — 
receipt of after payment — Dismissal 


Where respondent was not on notice of the broker status of Joe Coppola, Inc., its payment 
to Coppola for the apples in issue rather than to complainant is valid. The complaint 
therefore is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Gerald A. Lane, Lakewood, CA, for respondent. 
Edward T. Engst, Wenatchee, WA, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on January 3, 1977, complainant states a claim for repa- 
ration against respondent in the amount of $5,961.90 in connection with 
a transaction involving one lot of apples sold in interstate commerce. 
Copies of the formal complaint and report of investigation were served 
upon respondent Greater McCoy’s Markets, Inc., on February 15, 1977. 
Respondent filed an answer to the complaint on March 2, 1977, admit- 
ting acceptance of the lot of fruit in question, but denying liability for 


payment. 


Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties have waived their right to an oral hearing. The 
shortened procedure set forth in the Rules of Practice (7 CFR 47.20), is 
therefore applicable. Pursuant to this procedure, complainant filed addi- 
tional evidence in the form of an opening statement. Respondent also 
submitted additional evidence in the form of an answering statement. 
Complainant submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Oneonta Trading Corp., is a corporation whose ad- 
dress is P.O. Box 549, Wenatchee, Washington. 


2. Respondent, Greater McCoy’s Markets, Inc., d/b/a McCoy’s Market, 
is a corporation whose address is 4834 Woodruff Avenue, Lakewood, 
California. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On June 21, 1976, respondent was contacted by and purchased 
from Joe Coppola Co., Inc., a brokerage firm, 1,000 cartons of apples, at 
an agreed price of $5,961.90. The apples were to be delivered to respond- 
ent’s place of business on June 23, 1976. At the time of contracting, the 
identity of the shipper was not revealed. A confirmation of sale was is- 
sued by the broker setting forth the particulars of the contract, and not- 
ing that billing was to be accomplished by the shipper. Respondent did 
not receive a copy of the aforementioned confirmation of sale. 
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4. On June 21, 1976, the lot of apples was shipped by complainant 
from Washington to respondent's place of business in California and was 
received and accepted by respondent. The load contained 1,002 cartons 
of apples. 


5. On June 23, 1976, respondent received an invoice from Joe Cop- 
pola Co., Inc. requesting payment for the lot of apples. The invoice listed 
complainant as the shipper. Respondent made payment to Joe Coppola 
Co., Inc. in the amount of $5,961.90 for the shipment of apples. Re- 
spondent, after payment to Coppola, received complainant’s invoice, dat- 
ed June 24, 1976, addressed to Greater McCoy’s Markets, Inc., 810 East 
Pico Boulevard, Los Angeles, California 90021. 


6. The formal complaint was filed on January 2, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The sole issue requiring resolution in this dispute concerns the propri- 
ety of respondent’s rendering payment to Joe Coppola Co., Inc. instead 
of to complainant. 


The load of apples arrived at respondent’s receiving dock on June 23, 
1976. An invoice from Coppola, listing complainant as shipper, was re- 
ceived by respondent’s central office in Lakewood, California. Complain- 
ant invoiced respondent, but mailed the invoice to respondent’s receiv- 
ing dock rather than the payment office. Respondent paid Coppola’s in- 
voice prior to receiving complainant’s invoice in its Lakewood, Califor- 
nia office. 


Respondent presented evidence showing that, as an established busi- 
ness practice, respondent paid Coppola directly when purchasing fruit 
from shippers. The report of investigation states that, prior to the ship- 
ment in dispute, respondent often purchased produce from complainant 
although through a different broker. That broker informed respondent 
to make payment directly to complainant and, in each instance, respond- 
ent did so. Complainant asserts this fact constituted sufficient notice to 
respondent that complainant, as an established business practice, in- 
voiced for its own account. 


However, respondent has steadfastly maintained that, as far as it is 
concerned, Coppola was the seller of the lot of apples. The evidence re- 
flects that, until this dispute arose, respondent had no way of knowing 
Coppola was operating as a broker without authority to invoice, collect 
and remit. 
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Complainant argues that, inasmuch as respondent had prior dealings 
with it and had paid it directly rather than a broker, respondent should 
have known that Coppola did not have the authority to collect on com- 
plainant’s behalf. Moreover, complainant properly points out that, in 
fact, Coppola did not have the authority to make this collection on its be- 
half. However, there is no evidence that establishes that respondent 
knew that Coppola was anything but a principal in the transaction. The 
confirmation of the sale, received by complainant, was not received by 
respondent; Coppola billed respondent as a principal; Coppola had con- 
tacted respondent and offered the apples for sale rather than, as com- 
plainant would have it, being asked to purchase apples on respondent’s 
behalf; there was a long series of transactions between respondent and 
Coppola with the latter acting as a principal; and respondent did not re- 
ceive complainant’s invoice until after payment had been made to Cop- 
pola. We find, therefore, that respondent was not given sufficient notice 
by which it could have suspicioned Coppola’s broker status. George Ara- 
kelian v. Leonard O'Day, 31 A.D. 1395 (1972). 


We find, therefore, that respondent’s failure to remit the contract 
price to complainant was not a violation of section 2 of the Act. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,909) 


In re DON R. SMITH ENTERPRISES, d/b/a WABASH VALLEY SALES. PACA 
Docket No. 2-5252. Decided November 22, 1978. 


Flagrant and repeated violations — misrepresentation — fresh tomatoes as 
to size — Sanction 


Where respondent flagrantly and repeatedly violated the Act in the misrepresentation as 
to size of fresh tomatoes as found herein, respondent’s license as a registrant under 
the Act is suspended for 25 days. 
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Diane Langton, for complainant. 
Respondent pro se. 


Decision by John «.. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on November 13, 
1978, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The complaint 
alleges that during April 1978, respondent misrepresented by word, 
mark, stencil, label, statement, or deed, the size of tomatoes in two lots 
shipped, sold, or offered to be sold in interstate commerce. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Don R. Smith Enterprises, doing business in the 
names of Wabash Valley Sales, and American Brokers is a proprietor- 
ship owned by Don R. Smith, an individual, whose mailing address is P. 
O. Box 266, Vincennes, Indiana 47591. 


2. Pursuant to the licensing provisions of the Act, license number 
760410 was issued to respondent on September 18, 1975, has been re- 
newed annually, and next is subject to renewal on or before September 
18, 1979. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the Complaint, during April 1978, 
respondent misrepresented by work, mark, stencil, label, statement, or 
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deed the size of tomatoes in two lots shipped, sold, or offered to be sold 
in interstate commerce. The containers in which these tomatoes were 
shipped from Florida City, Florida, by respondent were marked to de- 
note the size of the tomatoes in the containers with words defined in the 
United States Standards for Grades of Fresh Tomatoes. Official inspec- 
tion and certification prior to shipment in interstate commerce of the to- 
matoes disclosed these tomatoes were misrepresented because the car- 
tons contained off-size tomatoes in excess of tolerance specified in the 
United States Standards for Grades of Fresh Tomatoes for the marked 
size. Respondent was notified by the Inspection Service prior to the ship- 
ment of these two lots of tomatoes in interstate commerce that such lots 
failed to meet the size marked on the containers. 


5. The parties understand this Decision and Order relates solely to the 
two lots of tomatoes misrepresented in violation of Section 2 (5) of the 
Perishable Agricultural Commodities Act (7 U.S.C. 499b (5) ) alleged in 
a complaint caused to be filed by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of Ag- 
riculture, against Don R. Smith Enterprises on November 13, 1978, un- 
der the authority contained in Section 8 of the Perishable Agricultural 
Commodities Act (7 U.S.C. 499h) and relates to no other violation of the 
Perishable Agricultural Commodities Act or any other provision of law, 
and no representations or promises have been made by either party in 
that regard. 


6. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by selling, or offering for sale and/or 
shipping in interstate commerce the lots of misrepresented tomatoes as 
set forth in Finding of Fact 4 above. 


Respondent’s license is suspended for 25 days. 
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This order shall become effective on November 27, 1978. 


Copies hereof shall be served upon the parties. 


(No. 18,910) 


SUNNYSIDE PACKING COMPANY v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-4930. Decided November 28, 1978. 


Contract price — failure to pay in full — Reparation awarded 


Where respondent accepted the commodities in issue and failed to pay, upon request from 
the complainant, the unpaid balance due thereon, reparation for said amount, 
$500.00, is awarded complainant against respondent with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
B. Joe Thomson, Houston, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $14,000 in connection with numer- 
ous shipments of fresh fruits and vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto admitting liabil- 
ity for $13,500 of the $14,000 requested by complainant in the com- 
plaint in connection with transactions involved herein. On March 9, 
1978 an “Order Requiring Payment of Undisputed Amount” was issued 
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requiring that respondent pay to complainant, as an undisputed amount, 
$13,500. Although the amounts claimed in the formal complaint are 
more than $3,000, the parties have waived an oral hearing. Therefore, 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure, the verified plead- 
ings of the parties are considered a part of the evidence in the case as is 
the Department’s report of investigation. Complainant filed an opening 
statement. Respondent did not file an answering statement and neither 
party has filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunnyside Packing Company, is a corporation whose 
post office address is P.O. Box 11801, Fresno, California. 


2. Respondent, Houston Produce Dist. Co., Inc., is a corporation 
whose post office address is 3173 Produce Row, Houston, Texas. At all 
times pertinent, respondent was licensed under the Act. 


3. During the period June 27, 1977 through September 10, 1977, in 
the course of interstate commerce, complainant sold by oral contract to 


the respondent, ten truckloads, or partial truckloads, of fresh fruits and 
vegetables, at agreed prices F.0.B. Fresno, California. The contracts 
were negotiated by Omata Trading Company, a broker, 790 Rectorway, 
Fresno, California. 


4, Pursuant to these oral contracts, complainant shipped, on various 
dates, during the period June 27, 1977 through September 10, 1977, the 
kind, quality, grade and size of commodities called for in said contracts 
and in the manner agreed upon between the parties. Respondent accept- 
ed the commodities. 


5. The total contract price for the shipments accepted by respondent 
was $30,650.85 of which respondent was originally paid only 
$16,650.85. 


6. Complainant filed a formal complaint on December 20, 1977, 
which was within nine months of the accrual of this cause of action. On 
March 9, 1978, the Department issued an order for respondent to pay 
complainant, as an undisputed amount, $13,500, with interest thereon 
at the rate of 8 percent per annum from October 1, 1977, until paid. 


CONCLUSIONS 
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Since the Department has issued an order that respondent pay to com- 
plainant, as an undisputed amount, $13,500, with interest, the only 
matter for consideration in this proceeding is the remaining $500. Com- 
plainant alleged, in its formal complaint, that this amount remained un- 
paid; respondent alleged that the amount had been paid. Complainant 
filed an opening statement; respondent failed to reply. Accordingly, 
under the Rules of Practice, the only evidence in the case is the Depart- 
ment’s report of investigation, the verified pleadings of the parties and 
complainant’s opening statement. In the opening statement with regard 
to the $500 in dispute, for complainant, Mr. F. Y. Hirasuna, President of 
complainant, states that “Respondent, on or about February 10, 1978, 
promised a payment of $500 on account, but this payment was not re- 
ceived by complainant.” Inasmuch as respondent failed to respond to 
complainant’s opening statement, it must be concluded that the $500 
was not paid to complainant by respondent. Respondent’s failure to pay 
this amount upon request by complainant was in violation of section 2 of 
the Act. Accordingly, a reparation should be awarded to complainant in 
that amount, with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $500, with interest thereon at the rate of 8 
percent per annum from October 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,911) 


BENNY MANDELL PRODUCE, INC. v. PICK-N-PAY SUPERMARKETS, INC. 
PACA Docket No. 2-4942. Decided November 29, 1978. 


Condition — fusarium and soft rot, advanced — Lot identity — failure to 

establish loss of — Return of produce — agreement to accept — Portion of 

lot sold — before discovery of condition — entitlement to payment for — 

Deductions for losses and labor — disallowance of — Reparation awarded 
for portion sold 
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Where complainant agreed to accept return of the produce in issue, complainant is bound 
by that agreement and may not advance its theory that it was selling the returned 
potatoes for respondent’s account. However, respondent’s deduction of $234.73 
from the $584.77 representing the undisputed amount for the 149 packages of pota- 
toes not returned, is disallowed due to absence of agreement thereon. Reparation, 
therefore, in the amount of $234.73 is awarded complainant against respondent 
with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
David J. Demars, Cleveland, OH, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $2,644.93 
against respondent in connection with a transaction in interstate com- 
merce involving one truck shipment of potatoes within the State of 
Ohio, which potatoes originated in the State of Idaho. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the re- 
spondent, who filed an answer thereto denying liability. 


The amount claimed in the formal complaint does not exceed 
$3,000.00. Therefore, the shortened procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this proce- 
dure the verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. The par- 
ties were given an opportunity to submit further evidence in the form of 
sworn statements and to file briefs. Respondent filed an answering 
statement which reiterated its formal answer to the complaint. Com- 
plainant filed a statement in reply thereto which, since not verified,’ was 
not considered as additional evidentiary matter. The purely ratiocina- 
tive part of this has been considered as in the nature of a brief. Respond- 
ent filed a reply brief. 


‘ At the bottom of this document there are what appear to be the signature of a notary and 
the imprint of a notarial seal. However, in the absence of a jurat, these are ineffective to 
verify the document. 





BENNY MANDELL PRODUCE v. PICK-N-PAY SUPERMARKETS 1959 
Cite as 37 A.D. 1957 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Mehring Way and 
Plum Street, Cincinnati, Ohio. 


2. Respondent is a corporation whose address is 17000 Rockside 
Road, Maple Heights, Ohio. At the time of the transaction alleged herein 
respondent was licensed under the Act. 


3. On or about April 8, 1977, complainant, pursuant to an oral con- 
tract of sale negotiated by a broker, Mr. Jack Fishman in Cleveland, 
Ohio, loaded and shipped from a point in Ohio, to respondent in Cleve- 
land, one truckload of 850 bales 5/10 # russet Idaho potatoes. The agreed 
contract price was $5.50 per bale delivered. 


4. The potatoes arrived at respondent’s place of business and were un- 
loaded on or before April 8, 1977. One hundred forty-nine (149) pack- 
ages were shipped out and presumably sold. The remainder received 
USDA inspection at 3:30 p.m. on that date with the following reported 
results: 


PRODUCTS INSPECTED: Long Russet P O T A TO ES in separate open mesh 
sacks printed, “10 Lbs. Net Wt.” Packed in master bags printed “5—10 Lb. 
Bags”, Each also printed, “Produce of U.S.A., FWS, U.S. No. 1, Floyd Wilcox & 
Sons, Thornton, Idaho.”, or in open mesh sacks printed, “Net Wt. 10 Lbs.” 
Packed in master bags printed, “5—10 Lb. Bags”. Each also printed, “Trade- 
wind, U.S. No. 1, Produce of U.S.A., Idaho Russet Potatoes, Ucon Produce, 
Inc., Ucon, Idaho.” Applicant states lot consists of 400 master paper bags of 
FWS lot and 300 master paper bags of Tradewind lot. 


CONDITION OF LOAD: Each lot: Stacked at above location on pallets. 
TEMPERATURE OF PRODUCT: In various sacks 47°F, 48°F, and 50°F. 


SIZE: Each lot: Generally 2 inches in diameter to 10 ounces with 40% 6 ounces 
and larger. Each lot: Average 2% undersize. 


QUALITY: Each lot: Mature, clean, fairly well to well shaped. Grade defects av- 
erage 2%, generally consisting of sunburn and cuts. 


CONDITION: Each lot: Generally firm. Average 2% damage by sunken dis- 
colored areas, many showing underlying flesh being discolored. FWS lot: Soft 
Rot in most samples range from 3 to 13%, in some none, average 5%. Trade- 
wind lot: Soft Rot in most samples 5 to 13%, in some none, average 8%. Each 
lot: Soft Rot is generally Leek Rot and Slimy Soft Rot; cash generally in ad- 
vanced stages. 


GRADE: Each lot: Meets quality requirements but fails to grade U.S. No. 1 size 
A, 2 inches minimum only account of condition. 


REMARKS: Inspection and certificate restricted to upper 3 layers of pallet. Ap- 
plicant states above lot was received by semi-trailer. 
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5. Thereafter at an unknown time on April 8, 1977, respondent 
notified the broker, Mr. Fishman, of the results of this inspection. Subse- 
quently at an unknown date Mr. Kenneth Mandell, Secretary of the com- 
plainant, was in telephonic contact with respondent’s buyer, Mr. Glen 
Thomason, and at that time agreed to take back the lot of potatoes if re- 
spondent would pay return cartage. 


6. On or about April 12, 1977, respondent return shipped 701 pack- 
ages of potatoes to complainant via refrigerated truck. These were un- 
loaded by complainant, and received USDA inspection at the complain- 
ant’s place of business at 9:05 a.m. on April 13, 1977, with the following 
reported results: 


PRODUCTS INSPECTED: Long Russet P O T A TO ES in open mesh sacks 
printed, “FWS Brand, Floyd Wilcox & Sons, Thornton, Idaho, 10 lbs. net wt., 
USS. no. 1” or “Tradewind Brand, Ucon Produce, Inc., net wt. 10 Ibs., U.S. No. 
1.” Each packed in separate master sacks. Applicant states 701 master sacks. 


CONDITION OF CONTAINERS: Stacked at above location. Each lot: Some 
master sacks show wet spots from 1 to 3 inches in diameter. 


TEMPERATURE OF PRODUCT: Various Containers: 48 to 52°F. 


CONDITION: Each lot: Generally firm. Most potatoes show sprouts just emerg- 
ing (not affecting grade). Average 5% damaged by Fusarium Tuber Rot, (dry 
type). In most samples from 1 to 8%, in some none, average 4% soft rot, Slimy 
Soft Rot, generally in advanced stages. 


REMARKS: Applicant states above lot 516. 


7. On or about 1:27 p.m. on April 13, 1977, complainant sent respond- 
ent the following mailgram: 


PICK-N-PAY SUPERMARKETS INC 
17000 ROCKSIDE RD 
MAPLE HEIGHTS OH 44137 


REFERENCE OUR SALE TO YOU YOUR ORDER NUMBER 21488 GENTLE- 
MEN WE ARE SELLING THESE POTATOES FOR THE ACCOUNT OF 
WHOM CONCERNED. WE ARE HOLDING YOU RESPONSIBLE FOR THE 
RESULTING LOSSES. SINCERELY BENNY MANDELL PRODUCE INC 


13:27 EST 


to which respondent replied by return mailgram of April 15, 1977, as 
follows: 


BENNY MANDELL PRODUCE INC 
MEHTING WAY AND PLUM STREET 
CINCINNATI OHIO 45202 
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REFERENCE YOUR MAILGRAM REGARDING OUR ORDER NUMBER 
21488, YOUR SHIPMENT IDAHO POTATOES ON 4/8/77. 

PER OUR PHONE CONVERSATION OF 4/12/77, WE AGREED TO SEND 
ALL UNUSED POTATOES BACK TO YOU ON A REFRIGERATED TRUCK 
AND BEAR ALL THE EXPENSE, WHICH WE HAVE DONE. FURTHER, 
THOUGH, WE DID NOT AGREE TO BEAR ANY FURTHER RESPONSIBILI- 
TY, OR THAT YOU WORK YOUR POTATOES FOR OUR ACCOUNT. NOT 
ONLY WILL WE NOT BE HELD RESPONSIBLE FOR ANY FURTHER 
LOSS, BUT WE ARE HOLDING YOU RESPONSIBLE FOR LOSS AND LA- 
BOR CAUSED BY OUR HAVING AT STORE LEVEL TO REPACK 149 
BALES OF POTATOES FROM THIS SHIPMENT. 

SINCERELY PICK N PAY 

GLENN THOMASON 

17000 ROCKSIDE ROAD 

MAPLE HTOS OHIO 


1630 EST 


8. On or about September 21, 1977, respondent released to the Chica- 
go F&V office as an undisputed amount, $584.77 representing the con- 
tract price of $5.50 for 149 packages not returned less $234.73 deduc- 
tion for losses and for its labor of repacking. 


9. Complainant filed a formal complaint to initiate this proceeding on 
December 1, 1977, within nine months of the accrual of its alleged cause 
of action. 


CONCLUSIONS 


Complainant admits agreeing to accept return of this lot of potatoes, 
but nonetheless now maintains that it should have received the full in- 
voice price of $4,675.00 for the potatoes less the partial payment and 
less its own net proceeds of $1,445.30. This would amount to $2,644.93, 
as set forth in the complaint. If we understand the complainant’s theory 
of the case correctly, high arrival temperature in Cleveland and discrep- 
ancies between the two federal inspections is indicative of some irregu- 
larity, possibly loss of identity of the lot, which vitiates complainant’s 
consent to their return. According to this theory it was, in effect, selling 
the returned potatoes for the account of respondent. 


Complainant has introduced no evidence as to the temperature of the 
product it originally shipped, and so is in no position to argue that the 
temperature of the inspected lot was indicative of some irregularity. It is 
true that the two federal inspections of the potatoes, one before and the 
other after their return, show minor variations in the condition of the 
product. However, these can be explained by the fact that the inspec- 





1962 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1962 


tions were accomplished by sampling. It is unlikely that exactly the 
same samples were inspected on the two occasions. 


We think it most significant that the Idaho shippers’ printed bags are 
the same on both inspections. Complainant does not deny that he origi- 
nally shipped potatoes from these shippers, and there is no evidence in 
the record made by the parties or in the USDA investigation of this case 
to show that respondent confused the lot. We conclude that complainant 
was bound by its agreement to accept return of the lot. 


Respondent had already retailed 149 bales before discovering the con- 
dition of the lot, and returned only 701 bales. It is not completely clear 
from the record whether or not the return agreement was for the entire 
lot or only part of it. We believe it more likely that the agreement was to 
return only the portion remaining since respondent knew at the time of 
its first report of problems to the broker that some of the lot had been 
sold. 


Complainant should have received the contract price of $5.50 per 
package for those potatoes not returned by respondent. Respondent’s de- 
ductions for its losses and expenses on those potatoes cannot be allowed 
because complainant never agreed to them, nor has any proof of these 
losses and expenses been offered. 


Within thirty days from the date of this order respondent shall pay to 
complainant as reparation the sum of $234.73 with interest thereon at 
8% per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,912) 


BRADY FARMS, INC. v. NEW ERA MARKETING, and PARKER FRUIT CORPO- 
RATION. PACA Docket No. 2-4409. Decided November 29, 1978. 


Contract terms — failure to agree on — Contract — absence of — Negli- 
gence — failure to prove — Dismissal 
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Where complainant failed to prove existence of a contract between itself and respondent 
Parker Fruit Corporation, and also failed to prove negligence by respondent New 
Era Marketing, the complaint is dismissed. 


Prevailing party — award of fees and expenses to 
Where respondent Parker Fruit Corporation, the prevailing party herein, filed claim for 
reasonable fees and expenses incurred in connection with the oral hearing herein. 


reparation in the amount of $1,126.80 for such expenses and fees is awarded Parker 
Fruit Corporation against complainant with interest. 


George L. Aubrey, Presiding Officer. 
Steve G. Schenber, Muskegon, MI, for complainant. 
Hamilton C. Horton, Jr., Winston-Salem, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. §§ 499aet seq.). A timely 
complaint was filed in which complainant seeks an award of $37,963.20 
in connection with an alleged contract of sale which, if performed, would 
have caused the movement of a quantity of frozen blueberries in inter- 
state commerce from Carolina points to an overseas destination. 


A copy of the report of investigation of this Department was served 
upon all of the parties. A copy of the formal complaint was served upon 
the respondents who both filed answers denying liability. 


An oral hearing was held in Winston-Salem, North Carolina on March 
29, 1978, whereat the complainant and respondent Parker Fruit Corpo- 
ration appeared by counsel, and respondent New Era Marketing (Miss 
Sandi Crosby) appeared pro se. Two witnesses appeared for complainant. 
and two for the respondent, Parker Fruit Corporation. Miss Crosby testi- 
fied on her own behalf. Complainant and respondent Parker Fruit Cor- 
poration filed briefs. 


FINDINGS OF FACT 
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1. Complainant is a corporation whose address is 14786 Winans 
Street, West Olive, Michigan. 


2. Respondent, New Era Marketing, is an individual, Miss Sandi Cros- 
by, who at the time of the transaction alleged in the complaint was doing 
business under that name and style with an address at 59 Lakecrest 
Drive, Greer, South Carolina. At that time this respondent was subject 
to licensing under the Act. 


3. Respondent Parker Fruit Corporation is a corporation whose ad- 
dress is or was P.O. Box 825, Cary, North Carolina. At the time of the 
transaction alleged herein this respondent was subject to licensing under 
the Act. 


4. On or about August 1975 complainant and respondent Parker Fruit 
Corporation entered into telephonic negotiations concerning the pur- 
chase and sale of a quantity of Carolina cultivated frozen blueberries. 
Complainant was represented by a broker, Mr. Edward Hunssinger, then 
associated with the firm of Bachner Frozen Foods in Chicago. Respond- 
ent, Parker Fruit Corporation, was represented by Miss Crosby, then 
trading as New Era Marketing at Greer, South Carolina. 


5. During the course of negotiations, on or about August 12, 1975, 
Mr. Edward F. Parker, one of the three equal shareholders of respondent 
Parker Fruit Corporation, authorized Miss Crosby to sell to an unknown 
customer 150,000 pounds grade B blueberries in the following terms: 
“Subject to being approved by USDA, we have berries available at 32 
cents.” Miss Crosby on that date telephonically conveyed this offer to 
Mr. Hunssinger. 


6. On or about August 12, 1975, Mr. Hunssinger, after consultation 
with Mr. Robert Brady, president of complainant, mailed the following 
sales confirmation to Miss Crosby: 


Bachner Frozen Foods 
6272 W. North Avenue 
Chicago, Illinois 60639 
(312/745-0505) 


SOLD TO: Brady Farms 
14785 Winans Street 
West Olive, Michigan 49460 


SHIPPED TO: Buyer will arrange 
F.0.B.S. Carolina 

TERMS: Net 30 

SALESMAN: E. Hunssinger 
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QUANTITY 

ORDERED STOCK NUMBER/DESCRIPTION PRICE UNIT AMOUNT 
5300/30 lb. ‘Frozen cultivated blueberries, free flowing, $.32 Ib $50880.00 
cartons 1975 crop and pack, packed by Parker 

(poly lined) Foods. 


Both U.S.D.A. grade B certificate and 

U.S.D.A. letter stating “grade B account 

caps only” to be attached to invoice. 
Net 30 days when shipped. Any product unshipped as of 11/12/75 will be in- 
voiced on warehouse receipt. Carrying charge of $.005 per month to commence 
on 8/25/75. 


Quantity: | Subject to final warehouse count. 


7. At an unknown date Miss Crosby received this mailed sales confir- 
mation, and some time later advised Mr. Parker by telephone of its con- 
tents including the identity of the customer. During that conversation 
Mr. Parker advised Miss Crosby that he would not sell to the complain- 
ant because of an earlier dispute still unresolved. 


8. On or about August 18, 1978, Mr. Hunssinger called Mr. Parker to 
inquire about the location of the berries, at which time Mr. Parker ad- 
vised that he would sell to the complainant only if two conditions were 
met; viz.: (1) cash in advance or some form of guaranteed payment, and 
(2) settlement of the old account. 


9. On or about August 18 or 19, Mr. Hunssinger telephonically ad- 
vised Miss Crosby that the complainant had agreed to make payment in 
advance, and confirmed this by letter of that date to complainant read- 
ing as follows: 


Mr. Ron Benson 

Brady Farms, Inc. 

14785 Winans Street 

West Olive, Michigan 49406 


Dear Ron: 
This letter will confirm our telephone conversation of August 18, 1975. 


I have been advised by New Era Marketing Company (broker for Parker Foods) 
that the new terms are acceptable. Upon receipt of your certified check they 
will transfer an amount of blueberries to reflect $.32 per pound. 


I will advise the name and address of the warehouse as soon as I have the name 
and other pertinent information. 


Best regards, 
(Ed) 
Ed Hunssinger 


cc: New Era Marketing 
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10. On at least two occasions, on or about August 19, 1975, Miss 
Crosby notified Mr. Hunssinger by telephone that no berries were avail- 
able. 


11. On September 26, 1975, Mr. Hunssinger filed an informal com- 
plaint with the USDA, F&V office in Chicago, within nine months of the 
accrual of complainant’s alleged cause of action. 


12. On or about February 6, 1976, complainant sent respondent 
Parker Fruit Corporation a mailgram to the effect that if the respondent 
failed to make available 159,000 pounds of blueberries within seven 
days it would purchase substitute goods. 


13. By return mailgram of February 11, 1976, Mr. L. L. Barnes, co- 
owner and secretary of respondent Parker Fruit Corporation, denied any 
sale of the 159,000 pounds of blueberries to the complainant. 


CONCLUSIONS 


Complainant’s position is that it had a good contract which was 
breached by Parker Fruit Corporation. Parker Fruit Corp. denies the ex- 
istence of a contract. This is the central question, indeed the only ques- 
tion of any importance, to be decided in this proceeding. 


The above summary of the facts from the record describes all contacts 
which could have led to a contract. 


There is no doubt that Mr. Parker’s instructions to Miss Crosby: “Sub- 
ject to being approved by USDA. We have berries available at 32 cents” 
were sufficient to authorize her to make a firm offer at that price, sub- 
ject to the important qualification of USDA approval. We take this to 
mean that berries then being processed were in contemplation of this 
sale, but that if they failed to make grade there would be no sale. In 
other words, Mr. Parker’s offer contemplated that the sale would take 
place only if and when the desired product became available. 


Some offer was relayed by Miss Crosby to Mr. Hunssinger, and clearly 
it was for 32 cents. The other terms are not so clear. Miss Crosby does 
not remember exactly the terms of the offer. Mr. Hunssinger believes 
that he does, and the complainant has introduced his sales confirmation 
as proof of its terms. However, as will be shown below, that document is 
to some extent questionable, and we are not prepared to conclude that it 
does in every detail set forth the terms of the offer. We do conclude that 
on August 20, 1975, Miss Crosby conveyed to Mr. Hunssinger a firm of- 
fer on the part of Parker Fruit Corporation to sell a quantity of frozen 
berries at 32 cents. 





BRADY FARMS v. NEW ERA MARKETING 
Cite as 37 A.D. 1962 


Since there was an offer, the question then arises as to whether or not 
the offer was accepted. As we understand the complainant’s position in 
this litigation, it is not alleging that Mr. Hunssinger accepted the offer 
by return telephone call on August 12. No proof of any such return call 
was offered. Complainant maintains that Mr. Hunssinger’s August 12, 
1975, sales confirmation, received by Miss Crosby a few days after that 
date, was itself the manifestation of the offeree’s assent, and that it was 
a reasonable one under the circumstances. 


This we cannot allow. Section 46.28 paragraph (a) of the PACA regu- 
lations! contains important provisions relating to brokers’ duties, in- 
cluding the preparation and delivery of sales confirmations. That para- 
graph provides for such a confirmation only “(a)fter all parties agree on 
the terms and the contract is effected.” This can only mean that the pur- 
pose of a broker’s sales confirmation is to set forth in writing the terms 
of an oral contract already in esse—not itself to serve as a manifestation 
of assent. To allow its use for such a dual purpose in a procedure under 
the Perishable Agricultural Commodities Act would not comport with 
the purpose of that important section of the regulations. This is especial- 


‘ In full that paragraph reads as follows: 
46.28 Duties of brokers. 


(a) General. The function of a broker is to negotiate, for or on behalf of others, valid and 
binding contracts. A broker who fails to perform any specification or duty, express or 
implied, in connection with any transaction is in violation of the act and is subject to the 
penalties specified in the act and may be held liable for damages which accrue as a result 
thereof. It shall be the duty of the broker to fully inform the parties concerning all of the 
terms and conditions of the proposed contract. After all parties agree on the terms and the 
contract is effected, the broker shall prepare in writing and deliver promptly to all parties 
a properly executed confirmation or memorandum of sale setting forth truly and correctly 
all of the essential details of the agreement between the parties, including any express 
agreement as to the time when payment is due. The broker shall retain a copy of such con- 
firmations or memoranda as part of his accounts and records. The broker who does not pre- 
pare these documents and retain copies in his files is failing to prepare and maintain com- 
plete and correct records as required by the act. The broker who does not deliver copies of 
these documents to all parties involved in the transaction is failing to perform his duties as 
a broker. A broker who issues a confirmation or memorandum of sale containing false or 
misleading statements shall be deemed to have committed a violation of section 2 of the 
act. If the broker’s records do not support his contentions that a binding contract was made 
with proper notice to the parties, the broker may be held liable for any loss or damage re- 
sulting from such negligence, or for other penalties provided by the act for failure to per- 
form his express or implied duties. The broker shall take into consideration the time of de- 
livery of the shipment involved in the contract and all other circumstances of the transac- 
tion, in selecting the proper method for transmitting the written confirmation or memo- 
randum of sale to the parties. A buying broker is required to truly and correctly account to 
his principal in accordance with § 46.2 (y) (3). The broker should advise his principal 
promptly of rejection by the buyer or of any other unforeseen development of which he is 
informed. 





1968 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1962 


ly true when the misleading nature of this document is taken into con- 
sideration. It must be realized that no contract could have come into be- 
ing on August 12, as the document seems to indicate. The offer was 
made by telephone and normally a telephonic response would be ex- 
pected, especially here in what all parties concede was a volatile and 
rapidly rising market. Since here a mailed acceptance was neither ex- 
plicitly nor implicitly authorized it would take effect, if at all, upon re- 
ceipt; i.e., several days after the August 12, date shown on its face. See 
Elkorn-Hazard Coal Co. v. Ky. River Coal Corp., 20 F.2d 67 (6th Cir. 
1927) and Restatement of Contracts §§ 64-68. 


But, aside from the fact that, within the contemplation of the PAC 
Act this is a misleading and improper use of a broker's sales confir- 
mation, it also fails as an acceptance under general contract law prin- 
ciples. This is because it does not conform in all respects to the offer. It 
does not contain Mr. Parker’s qualification that the berries had to make 
grade for the sale to take place. The document mentions grade but only 
as a requirement of the contract, not as a condition precedent thereto as 
intended by Mr. Parker. (It is possible that Miss Crosby failed to qualify 
the offer in this manner. She testified at the hearing that she thought 
the confirmation was accurate, but she also testified to lapses of memory 
about the negotiations.) 


More importantly, when one tries to visualize this document not as a 
conventional sales confirmation, but purely as an acceptance of an offer, 
it fails to conform to the offer in another respect; i.e., it describes the 
buyer incorrectly. From the standpoint of Parker Fruit Corporation, 
negotiations up to that point had been with an unknown buyer. On this 
all parties agree. But the intended acceptance names the buyer as the 
complainant, Brady Farms. This is more than a technical departure. As 
long as Parker Fruit Corporation was offering to sell berries to an un- 
known buyer (in legal parlance a partially disclosed principal) it could, 
under an important principal of agency law’ look to the broker for com- 
pensation if the buyer failed to pay. But with a disclosed customer at the 
inception of a contract the broker would assume no liability. Thus nam- 


2 Section 321 of the Restatement of Agency (2nd Ed.) reads as follows: 
§ 321 Principal Partially Disclosed. 


Unless otherwise agreed, a person purporting to make a contract with another for a partial- 
ly disclosed principal is a party to the contract. 


PACA Regulations, § 46.28 (c) reads in pertinent part: 


A buying broker who negotiates a purchase in his own name under an agreement with his 
principal, is responsible for payment of the purchase price to the seller. 
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ing the complainant as buyer would have drastically altered the nature 
of the transaction. 


We conclude that this document was ineffective to complete a contract 
of sale. When first perused by Miss Crosby it did indeed fully disclose 
the principal for the first time. It could not and did not serve the other 
function of binding the bargain.° 


This did not conclude negotiations between the parties. Mr. Parker 
and Mr. Hunssinger were subsequently in telephonic contact on August 
31. However, they are in sharp dispute over the substance of their con- 
versation. Mr. Hunssinger testified that Mr. Parker offered to sell to 
Brady on a prepayment or guaranteed payment basis. Mr. Parker testi- 
fied that in addition to this requirement a second condition placed on his 
offer was that the old matter be resolved. The pertinent part of his testi- 
mony was as follows: 


I said the only way that we will ever do business with this man is to pay up and 
settle the old account, and then from that point on it will be cash or certified 
check, or cash in advance, or wording to that effect, because I simply did not 
want to do business with him. 


Mr. Parker testified very convincingly on this point, and we accept his 
version of the conversation. Mr. Hunssinger testified that he expressed 
Mr. Brady’s willingness to pay in advance or guarantee payment but not 
to settle the old account. Thus, again, there was no meeting of the 
parties’ minds. In fact Mr. Hunssinger conveyed Mr. Brady’s offer to 
Miss Crosby, not to Mr. Parker. It seems that this information was given 
to her on at least two occasions. It is doubtful if Miss Crosby was au- 
thorized to negotiate a contract by that time since she did not know the 
terms that Mr. Parker had conveyed directly to Mr. Hunssinger. Thus, 
Mr. Hunssinger’s failure to get back to Mr. Parker with an unqualified 
acceptance of his terms caused these last negotiations to fail. 


We conclude that the complainant has not proved it had a contract 
with respondent Parker Fruit Corporation, and has no cause of action 
against that respondent. A discussion of any alleged damages is unneces- 
sary. Nor does complainant have a case against Miss Crosby. The com- 
plaint named her as a respondent as well as Parker Fruit Corporation, 
presumably on a theory that if there was no contract between the parties 


* Also complainant cites U.C.C. § 2-201 (2) for the requirement that merchants must re- 
ject written sales confirmations within days. But a failure to reject does not of itself cause a 
contract to spring up where none existed. This failure to reject merely satisfies the formal 
requirement for a writing under the statute of frauds. See Harry Reuben & Sons, Inc. v. 
The Consolidated Pipe Company, 396 Pa. 506, 153 A.2d 477 (1959). 








1970 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 37 A.D. 1970 


this failure was in some way attributable to her error, or that somehow 
she had caused the complainant to assume a false position. We can find 
nothing in the evidence presented which in any way indicates that she 
was culpable or negligent. The complaint must be dismissed as to both 
respondents. 


Respondent Parker Fruit Corporation has presented a claim for fees 
and expenses in the amount of $1,126.80 in connection with the oral 
hearing. We consider this amount to be reasonable and, as the prevailing 
party, respondent Parker Fruit Corporation is entitled to a reparation 
award for the amount. 


ORDER 


The complaint is dismissed as to respondents New Era Marketing and 
Parker Fruit Corporation. 


Within 30 days from the date of this order complainant Brady Farms, 
Inc., shall pay the respondent Parker Fruit Corporation as reparation 
the sum of $1,126.80 with interest thereon at the rate of eight percent 
per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,913) 


DAVE WALSH COMPANY, INC. v. JOS. NOTARIANNI AND Co., INC. PACA 
Docket No. 2-4947. Decided November 29, 1978. 


Contract terms — f. o. b. shipping point sale — Notice of rejection — failure 
to give — Inspection — lateness of — Contract — failure to prove breach of 
— Reparation awarded 


Where respondent failed to timely inspect and to effectively reject the produce in issue 
and, further, failed to prove a breach of contract by complainant with respect there- 
to, respondent is liable to complainant for the full contract price, less the amount of 
$3,391.67 already paid by respondent thereon. The total amount now due and owing 
complainant is $7,482.70 for which reparation is awarded complainant against 
respondent with interest. 
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George Aubrey, Presiding Officer. 
William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
$7,482.70 against respondent in connection with a transaction in inter- 
state commerce involving a rail shipment of broccoli from California to 
Scranton, Pennsylvania. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon the 
respondent. Respondent filed an answer thereto denying liability. 


The amount claimed in the formal complaint exceeds $3,000.00, but 
the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements and to file 
briefs. Complainant filed an opening statement and a brief. 


FINDINGS OF FACT 


1. Complainant, Dave Walsh Company, Inc., is a corporation whose 
address is P.O. Box 1108, Oxnard, California. 


2. Respondent, Jos. Notarianni and Co., Inc., is a corporation whose 
address is 301 Genet Street, Scranton, Pennsylvania. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. Pursuant to an oral contract of sale negotiated by a broker, Dan 
Garcia, of Salinas, California, on March 25, 1977, complainant loaded 
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and shipped via Southern Pacific Railroad one carlot of broccoli con- 
signed to respondent in Scranton, Pennsylvania. 


4. Complainant invoiced this lot to respondent on March 30, 1977, as 
follows: 


SOLDTO: Joseph Notarianni & Co. 

301 Genet St. 

Scranton, PA 18505 
DESTINATION: Scranton, PA 
BROKER: Dan Garcia 
SHIPPED VIA: UPFE 460579 
DATE SHIPPED: 3-25-77 
TERMS: FOB NET 
INVOICE DATE: 3-30-77 
INVOICE NUMBER: 2435 


Quantity Commodity Description Unit Price Amount 


1738 Cartons 14’S Broccoli 4.15 7,212.70 
90 Topice 3.00 270.00 


5. This car arrived in Scranton at an unknown date and received 
USDA inspection on respondent’s siding at 1:35 P.M. on April 11, 1977, 
with the following results: 


RECEIVER: J. Notarianni & Co. 
ADDRESS: Scranton, Pa. 

CAR NO. U PF E 460579 

KIND: Mech. Refrig. 

WHERE INSPECTED: Applicant’s Siding 


CONDITION OF EQUIPMENT: Temperature controls not in operation. 


PRODUCTS INSPECTED: Bunched Italian Sprouting BROCCOLI in cartons 
branded “Head Man, Grown & Packed by Dave Walsh 
Co., Oxnard, Ca. California Broccoli by Dave Walsh 14 
Bunches”. Applicant states 1438 cartons. 


CONDITION OF LOAD: Lengthwise crosswise load, 1 to 6 rows, 1 to 9 layers. 
Partly unloaded. B end of car 2 incomplete stacks at 
doors and 2 incomplete stacks adjacent to doorway. A 
end of car 4 incomplete and 5 complete stacks remain- 
ing. 6 to 24 inches of crushed ice over top layer car- 
tons. Noticed very strong odor coming from car. 


CONDITION OF PACK: Fairly tight to tight; mostly good pack ice, some small 
amount. 


TEMPERATURE OF PRODUCT: At doors A end of car 1/2 length top 35°F, bottom 
34°F. B end of car at doorway top 35°F, bottom 35°F. 


SIZE: Bud clusters from 2 3/4 to 5 mostly 3 to 4 1/2 inches 
in diameter. Stalks 8 inches in length. 
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QUALITY: Clean, well trimmed, fairly compact to compact. Grade 
defects within tolerance. 


CONDITION: Bunches fresh, crisp and good green color. Flower bud 
closed. No decay. 


GRADE: US.No.1 


REMARKS: Inspection and certificate restricted to produce and 
lading to 3 stacks nearest doors each end of car. Strong 
odor reported at applicant’s request. 


6. On or about April 1977, respondent tendered by mail to com- 
plainant its check in the amount of $3,391.67 as net returns on this lot, 
which complainant returned by letter of June 6, 1977, with a demand 
for full payment. 


7. Complainant filed a timely formal complaint to initiate this 
proceeding on December 1, 1977, within nine months after the accrual 
of its alleged cause of action. 


CONCLUSIONS 


There is no dispute that this was an outright sale f.o.b. shipping point. 
However, respondent’s position is that it rejected the car on arrival be- 
cause of the foul odor of the product, and that its subsequent handling of 
the lot was for the account of the complainant. Under that theory it has 
tendered net returns which complainant has rejected. However, respond- 
ent has failed to allege and prove when and by what means it notified 
the shipper of this rejection. It has also failed to allege and prove when 
the car arrived. Some 17 days elapsed between the time the car was 
loaded in California and inspected in Scranton. No explanation was of- 
fered by respondent as to the whereabouts of this car during that 
lengthy period—obviously too long for a normal transit period. We think 
it possible that the car arrived several days before the inspection took 
place. The respondent having failed to prove a timely inspection and 
notice of rejection, has not shown that it complied with the 24 hour rule 
for rail car rejections specified in the administrative regulations, 7 CFR 
46.2 (dd) and (cc). We conclude that the rejection was ineffective. 


Without an effective rejection we must conclude that the respondent 
accepted the car and was handling it for its own account rather than for 
the account of complainant. 


Of course if the product were seriously defective, and the respondent 
could prove a breach of contract or implied warranty it might have a 
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good cause of action for damages. However, the evidence introduced 
does not show any breach of contract or warranty on the part of the com- 
plainant. 


Respondent specifically raised the issue of suitable shipping condition 
in the answer to the complaint. But again looking to the long (17 day) 
period between shipment and inspection, we conclude that the warranty 
of suitable shipping condition was inapplicable by the time that the 
product was inspected. Spada Dist Company v. Frank Kenworthy Com- 
pany, 17 A.D. 347, 355 (1958). 


Respondent has introduced certain technical evidence suggesting that 
the foul odor may have been caused either by freezing or inadequate 
ventilation during transit. This material indicates that these might be 
attributable, to some extent, to the use of a heavy ice packing in contact 
with the product rather than mechanical refrigeration. But respondent 
has failed to prove that it specified a particular type of refrigeration, 
and there is insufficient evidence to prove that the complainant's icing 
aud packing of the product was defective or not in accord with trade 
practice. The invoice issued by the complainant shows top ice but no 
mechanical refrigeration as one of the contract terms. If respondent had 
in fact specified something different in order to protect this shipment it 
should have come forward with evidence to that effect, either its own 
affidavit or its broker’s confirmation describing the shipper’s responsi- 
bility. Again, we can find no breach of contract. 


We conclude that this lot was accepted by the respondent, and that 
respondent has proved no breach of any contract duty or warranty on 
the part of the complainant. The complainant should have received the 
full invoice price. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation the sum of $7,482.70 with interest thereon at 
the rate of eight percent per annum from May 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 18,914) 


JAIME CARRILLO HERNANDEZ v. R & L PRODUCE COMPANY, INC. PACA 
Docket No. 2-4373. Decided November 29, 1978. 


Jurisdiction — established — International commercial transaction — 

Grower’s contract — parties to — execution of — Authority to execute — 

established — Contract — repudiation of — Accounting — failure to make 

— Computed accounting — based upon gross proceeds — determining 

grower’s share of profits — Net proceeds to grower — failure to pay — 
reparation awarded for 


Where Rene Carrillo had authority to execute the contract on behalf of respondent, the 
contract between the parties is valid, and complainant has a right to his remedy 
under the PACA as found herein. Respondent’s failure to pay complainant his share 
of the profits derived from the growering contract is a violation of the Act. Com- 
plainant’s share, the net proceeds, is computed as $61,902.06, no part of which has 
been paid by respondent. Reparation, therefore, is awarded complainant against 
respondent in the amount of $61,902.06 with interest. 


George L. Aubrey, Presiding Officer. 
Hector Rodolfo Ibarra J., Culiacan, Sinaloa, Mexico, for complainant. 
Richard J. Dowdall, Tucson, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $61,902.06 
against the respondent in connection with a transaction in interstate 
commerce involving a contract for the production in Mexico and ship- 
ment to the United States of a large quantity of melons during the 1973- 
74 growing season. 


A copy of the report of investigation of this Department has been 
served upon the parties. A copy of the formal complaint was served upon 
the respondent who filed an answer thereto denying liability. 


The amount claimed in the formal complaint exceeds $3,000,00. How- 
ever, the parties have waived an oral hearing. Therefore, the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
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47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements, and to file 
briefs. Both parties submitted several statements. Respondent filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 329 Angel Flores, 
Guasave, Sinaloa, Mexico. 


2. Respondent is a corporation whose address is P.O. Box 520, 
Nogales, Arizona. At the time of the transaction alleged herein 
respondent was licensed under the Act. 


3. On or about June 15, 1973, complainant and respondent became 
parties to a four party written contract for the financing, production, ex- 
port from Mexico and sale in the United States of melons to be produced 
on a quantity of land in Sinaloa province. 


The agreement provided that Mr. Luis Valenzuela (president of 
respondent) would finance the farming operation of the complainant on 
a tract of land to be rented by him for the purpose of raising melons. The 
produce was to be marketed by respondent R & L Produce Company, 
Inc., a firm owned by Mr. Valenzuela and Mr. Rene Carrillo, for a 10% 
commission. The net profits were to be divided 50% to Mr. Valenzuela, 
10% to Mr. Rene Carrillo and 40% to the complainant. The proceeds 
were to be paid out and the contract “liquidated” by August 30, 1974. 
The contract contains a $150 per day penalty clause in case of a failure 
to liquidate. This clause runs in favor of Mr. Jaime Carrillo Hernandez, 
the complainant, against the other three parties. Attached to this con- 
tract is a document purporting to be a financing agreement dated Febru- 
ary 20, 1973 between Messrs. Valenzuela and Rene Carrillo C. for the 
proposed production of vegetables by an unidentified group of growers. 


The contract of June 15, 1973, was executed by Mr. Jaime Carrillo 
Hernandez for himself, and by Mr. Rene Carrillo Caraza acting for him- 
self, and also as the representative of the third party Mr. Luis 
Valenzuela Bonilla, and as vice-president of the fourth party, respondent 
herein, R & L Produce Co., Inc. 


4. Pursuant to the terms of this contract, in April and May of 1974, 
complainant packed and shipped the quantity of melons described below 
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to the respondent, who marketed them with resulting gross proceeds, ex- 
penses, commission and net proceeds on the sales as follows: 


Commodity Container Quantity Gross Sales 


Cantaloupes Full Crates 111,284 $1,250,571.54 
Cantaloupes 1/2 Crates 45,673 243,130.60 
Honeydews Crates 13,095 43,896.12 
Crenshaws Crates 5,374 27,486.16 


Total 175,426 
Computed Gross Sales $1,565,084.42 


Expenses: 


U.S. Customs $321,910.22 
Mexican Customs 37,636.69 
Freight to Nogales 117,170.00 
Delivered Sales Freight 31,461.29 
West Coast Quota 

at $3.00/load 1,068.00 
Fumigation to 

California at $12.00/load 

for 210 loads 2,520.00 
10% Commission 156,508.44 


Total Expenses $ 668,274.64 


Computed Net Proceeds 896,809.78 
Advanced to Grower 742,054.64 


Balance 154,755.14 
40 Percent to Grower $ 61,902.06 


No part of the net proceeds have been paid to complainant. 


5. By letter of September 10, 1974 to Mr. Rene Carrillo, complainant 
demanded his share of the profits under the contract. By reply letter of 
October 5, 1974, Mr. Rene Carrillo refused payment because the presi- 
dent of respondent, Mr. Valenzuela, had denied any indebtedness and 
had made no payments to him. 


6. Complainant filed a timely complaint with the Los Angeles AMS, 
F&V office on May 29, 1975, within nine months after the accrual of his 
alleged cause of action. 


CONCLUSIONS 


The computed accounting for this contract was prepared by USDA in- 
vestigators after an examination of the respondent’s records in 
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November of 1975. Respondent disputes some of items but its first 
defense, asserted in the statements of Mr. Valenzuela (its president and 
now controlling stockholder), is that he never authorized Rene Carrillo 
to enter into an agreement on behalf of himself and the respondent, and 
that since Rene had no authority to contract for R & L Produce (or Mr. 
Valenzuela) then only Rene himself is bound on the contract. Under this 
theory the complainant can look only to his cousin Rene for payment. 
Mr. Valenzuela characterizes the complainant as merely an employee of 
his cousin. 


Mr. Valenzuela admits entering into the agreement with Rene Carrillo 
in February of 1973 for the financing of some plantings in Sinaloa, but 
denies that he had any dealings with the complainant Jaime Carrillo 
Hernandez. Mr. Valenzuela also maintains that Rene was not an officer 
of the respondent, and alleges that Rene never made good on his pur- 
chase of certain shares of stock which would have entitled him to be- 
come one of respondent’s officers. The complainant disputes this, and 
maintains that Mr. Valenzuela himself participated in the negotiations 
which led to this contract, and that Mr. Valenzuela held Mr. Rene 
Carrillo out as a vice president of the respondent with authority to con- 
clude the negotiations and enter into a binding contract with him. 


The complainant’s sworn statements entered into evidence in this 


proceeding, although somewhat labored and in a language not his own, 
have the ring of truth. We conclude that his version of the events which 
led up to the execution of this contract is the correct one, and that Mr. 
Rene Carrillo did in fact have authority from the president of respond- 
ent to contract on its behalf. 


Also Mr. Valenzuela’s statement dated April 4, 1977, that Rene 
Carrillo was never a bona fide officer of the respondent is not in accord 
with the December 1, 1971, PACA license application filed by respond- 
ent, nor with the license renewal documents filed approximately one 
year later. This material shows that Mr. Rene Carrillo was already a vice 
president and 50% stockholder of the respondent at that time. Since 
respondent has placed Mr. Carrillo’s name of record with this Depart- 
ment as an officer and major shareholder, we conclude that these earlier 
documents give his true relationship to the respondent rather than Mr. 
Valenzuela’s later self-serving affidavit. We conclude that the contract 
was a valid one, properly entered into by an officer of the respondent. 


Respondent’s counsel has asserted several other defenses which are 
easily disposed of. He asserts that the contract sued upon was void under 
Mexican law because it required the complainant to own more land than 
he legally could do under the laws of that republic. He does not cite any 
law on this point. In any event we can find nothing in the document that 
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requires complainant to own any land at all. Presumably he was going to 
rent or lease for the purposes of the contract. Moreover, it is common 
knowledge that, despite various land reform schemes which have been 
attempted by the Mexican government over the years, many large scale 
farming operations are still being carried on under various arrange- 
ments. We conclude that this defense is of no merit. 


Respondent also asserts that there is some conflict between the con- 
tract sued upon and that of the earlier agreement (February 20, 1973) 
between Rene Carrillo and Mr. Valenzuela. We do not understand why 
he thinks this would have any legal consequences as far as the com- 
plainant is concerned since neither complainant nor respondent was 
party to the first agreement. However, we can see no conflict between 
the two agreements. The February 20, 1973, agreement appears to be a 
financing arrangement whereby Mr. Valenzuela would finance a group 
of growers organized by Mr. Rene Carrillo. That contract does call for a 
50/50 sharing of the profits between Rene and Mr. Valenzuela. However. 
there is no reason why Rene could not share his 50% with the actual 
growers as contemplated in the contract here sued upon. In fact, it is 
difficult to see how he could have obtained any produce otherwise. 
Respondent seems to be advancing some theory that as a third party 
beneficiary of the February agreement the complainant here is bound by 
its terms. We do not agree. The four party contract he sued upon clearly 
states that the grower, Mr. Jaime Carrillo Hernandez, is entitled to 40% 
of the profits from the sale of the produce grown through his efforts. 
The marketing arrangement with R & L in this June contract is in 
furtherance of the February contract, not in conflict with it. 


Respondent also cites a law suit in the Federal District Court of 
Arizona between Rene Carrillo and Mr. Valenzuela. He characterizes 
this as an election of remedies on the part of the complainant as against 
the respondent because of the interrelationship of the parties. Obviously 
the affairs of these parties are interrelated to some extent on the two 
contracts. However, we cannot allow a law suit between parties B and C 
over one contract to be characterized as an election of remedies as be- 
tween parties A and D on another. The cases cited by the respondent to 
that effect do not support the argument. As a practical matter, there is 
no assurance that the complainant’s interests are being considered at all 
in the district court litigation. We must conclude that he has a right to 
his remedy, whatever it may be, under the PAC Act without regard to 
any collateral litigation elsewhere. 


Respondent cites a clause in the contract under which there is a re- 
quired “liquidacion” on August 30, 1974, and only a ten day period 
thereafter during which the complainant could present objections 
thereto. The “liquidacion” we translate as “settlement” or “accounting.” 
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But here the thrust of the complainant’s case is that there never was any 
accounting which he could object to. The respondent, R & L Produce, 
whose duty it was to effect this accounting, has ignored him completely 
and has, in fact, repudiated the contract. Accordingly the ten day objec- 
tion period is meaningless in this context, since there was never any- 
thing put forward that the complainant could have objected to. 


Respondent also resists payment because the complainant has 
presented no evidence that the grower’s financing has been repaid. Ac- 
tually under the contract the financing was to come from Mr. 
Valenzuela, not the respondent R & L Produce. However, in going over R 
& L’s books and records the USDA field investigators have shown an 
item of $742,054.64 as advances to the grower. Presumably this covers 
the entire financing obtained by the grower, and since no evidence was 
introduced that this figure was incorrect, we must conclude that the 
USDA investigation report is correct and complete in this respect. 


Respondent also cites disallowances by the investigators in the 
amount of $4,800.18 for brokerage fees and $19,581.58 for what 
respondent claims to be spoiling, bruising and spotting during shipment 
from Mexico to the United States. But the contract said nothing about 
any brokerage fees. The respondent was supposed to receive a flat ten 
percent commission, which was taken into account in the investigators’ 
computations. The allowance which respondent wants to take for bruis- 
ing etc. during shipment is meaningless here since the accounting was 
based upon gross sales proceeds. The proceeds are set out in dollars— 
whether they were received for a perfect or damaged product is ir- 
relevant. 


Also the respondent questions the disallowance of certain gifts de- 
signed to build customer good will. Respondent failed to introduce any 
evidence of just exactly what these were, so they cannot be considered 
here. 


We conclude that the complainant here is entitled to his contract set- 
tlement in the full amount of $61,902.06 as determined by the investi- 
gators’ computations. 


Finally respondent cites a forum selection clause in the contract— 
clause eleven '—which it believes ousts the jurisdiction of all United 


' This clause in the contract reads as follows: 


DECIMA PRIMERA.—Los otorgantes renuncian al fuero de su domicilio y se someten a los 
Tribunales de la Ciudad de Culiacan, Sinaloa. 


Complainant translates this as: 


ELEVENTH: The parties hereto renounce the jurisdiction of their domicile and subject 
themselves to the tribunals of the City of Culiacan, Sinaloa. 
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States forums and refers the parties’ disputes to the tribunal of the City 
of Culiacan in Sinaloa Province. 


At one time American judges tended to brush aside such clauses on a 
theory that ousters of jurisdiction by private advance agreement are con- 
trary to public policy. See, e.g., Carbon Black Export v. The SS Monrosa, 
254 F.2d 297 (5th Cir. 1958). Here there is a strong public policy argu- 
ment in favor of PACA jurisdiction, since the marketing of the produce 
in the United States—the part of the contract now at issue—is under the 
special protection of that Act. 


However, the United States Supreme Court has now made it clear that 
the commercial interests of the United States require that forum selec- 
tion clauses in international commercial transactions be respected. The 
Bremen v. Zapata Off-Shore Co., 407 U.S. 1 (1972). The party resisting 
enforcement of the clause must meet a “heavy burden” of showing that 
the specified forum is “so manifestly and gravely inconvenient” that it 
will be effectively deprived of a meaningful day in court.” (p. 19). None- 
theless the doctrine of The Bremen seems to apply only in those cases 
where the forum selection clause is mandatory—when the parties must 
litigate in a chosen forum. Otherwise action in some other forum is not 
precluded. First Nat? City Bank v. Nanz, Inc., 437 F.S. 184 (S.D. N.Y. 
1975). In the contract here sued upon clause eleven is not a mandatory 


choice, but is merely an advance waiver of jurisdictional objections to 
any suit which the parties might bring in Culiacan. The record here is 
devoid of reference to any such suit, and we conclude there is none. Thus 
clause eleven of the contract is nugatory. 


Within thirty days from the date of this order the respondent shall 
pay to the complainant the amount of $61,902.06 with interest at eight 
percent per annum thereon from September 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 18,915) 
LA CASITA FARMS, INC. v. UNITED MELON DISTRIBUTORS, INC. PACA 


Docket No. 2-4607. In order issued December 12, 1978, by Donald 
A. Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,916) 


COEXPORT INTERNATIONAL, INC. v. WASHINGTON EXPORT MANAGEMENT 
Corp. PACA Docket No. 2-5255. Reparation of $134,887.90 with 8 
percent interest from June 1, 1978, awarded complainant against 


respondent in order issued December 5, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,917) 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO Co., INC. PACA Docket 
No. 2-5160. Reparation of $675.00 with 8 percent interest from 
February 1, 1978, awarded complainant against respondent in 
order issued December 14, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,918) 


E.T.L. CORP. v. BAKERS SERVICES, INC. PACA Docket No. 2-5256. 
Reparation of $5,687.50 with 8 percent interest from May 1, 1978, 
awarded complainant against respondent in order issued December 
11, 1978, by Donald A. Campbell, Judicial Officer. 
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JANUARY — DECEMBER 1978 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


ALDovIN Dairy, Inc. AMA Docket No. M 2-7. Order deny- 
ing interim relief 


BARBACCIA, Nick A., et al., d/b/a District 10 Poot, and 
District 10 Growers. AMA Docket No. F&V 993-2. 
California prunes — handling of — Handle — defini- 
tion of — Handler — applicability of control provi- 
sions to — Due process contention — found to be 
without merit — Dismissal 


BorDEN, Inc. AMA Docket No. M 63-3. Order No. 63 — pro- 
visions of — Plant location — adjustments for han- 
dlers — justification of — Class I milk — plus 6 cents 
location adjustment on — Location adjustment — 
challenges to — Price setting by the Secretary — 
effect of — Proceeding remanded to the Secretary for 
further rule making proceedings — Jurisdiction re- 
tained by the Judicial Officer 


KNOWLTON’, Inc. AMA Docket No. M 126-5. Overpayments 
to producer-settlement fund — recovery of for period 
2 years immediately prior to December 1976 — Fur- 
ther recovery — barred by 7 CFR 1000.6 — Dismiss- 


LAND O’PinEs Dairy PRopucts Company. AMA Docket No. 
M 126-8. Dismissal — legal issued resolved against 
petitioner in a similar case 


McInTirE’s Dairy, Inc. AMA Docket No. M1-4. Movement 
of milk between plants — assignments of — Increased 
obligation to market administrator — challenges to 
— Accounting — to producer-settlement fund — As- 
signments and classifications — incompatibility of 
and billing for — Exemption provisions — not appli- 
cable — Petition dismissed 


MACFARLANE, R. T. AMA Docket No. F&V 90-4. Order of 


dismissal 
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Agricultural Marketing Agreement Act, 1937—Cont. 


MAPLECROFT FARM DAIRIES, INC. and/or GILBERT P. THOMP- 
SON and LOUISE W. THOMPSON, d/b/a MAPLECROFT 
Farm Dares, Inc. AMA Docket No. M4-19. 
Amendment of Order # 4 — expansion of marketing 
area — Notice of hearing requirements — met by the 
market administrator — Own farm produced milk — 
assessment on in accordance with law — Pool plant 
milk — purchases of — Reconstituted condensed milk 
— subject to provisions of the Order — Request for 
relief denied — Petition dismissed 


THompson, Roy and DE Los THompson, d/b/a JERSEY FARM 
and THOMPSON FEED Company. AMA Docket Nos. 
M 126-6 and M130-3. Order provisions — chal- 
lenges to assessments under — Nonfat dry milk pow- 
der — presence of in milk not reported as fortified — 
failure to report and account for purchases of — Rec- 
ords and reports — incomplete — Request for relief 
denied — Petition dismissed 


WESTMORELAND'’S Dairy. AMA Docket No. M 126-7. Order 
# 126 — provisions of — Payments to market admin- 
istrator — timeliness of — Late payment charges — 
challenges to — purpose of — Application of order 
provisions in accordance with law — Request for re- 
lief denied — Petition dismissed 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


A. KocH AND Sons, Inc. FSQS Docket No. 6. Consent order 
— Sanction 


ARMOUR AND ComPANy. I&G Docket No. 62. Yield grade 
stamps — removal of by trimmer through misunder- 
standing of instructions — Trimmer’s error — correc- 
tion of — Dismissal 


ARMOUR AND ComPANY. I&G Docket No. 62. Order denying 
petition for reconsideration 


BOOKEY PACKING COMPANY, a Division of Swirt & COMPANY. 
I&G Docket No. 70. Consent order — Sanction 
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Agriculture Decisions—Cont. 


GoLpD BELL-I & S JERSEY Farms, INc. I&G Docket No. 65. 
Military contracts — shell eggs — Contract require- 
ments — grade, U.S. Procurement I, Medium — Offi- 
cial grading certificates — on eggs not meeting con- 
tract requirements — Egg cases — stamping and 
switching of — Flagrant violations — misrepresenta- 
tion of product — Sanction 


Order Stayed — pending review by court 

SERv-U-MEAT PACKING COMPANY and WILLIAM R. WALMSLEY. 
I&G Docket No. 69. Trimming prior to grading — ad- 
justments in fat measurements provided for in Sec- 


tion 53.102 (s) — Fraudulent and deceptive practice 
contention — found to be without merit — Dismissal 


ANIMAL QUARANTINE ACT 


AGRICULTURE DECISIONS 


GREEN, Dr. JOSEPH W. VA Docket No. 7. Consent order — 
Sanction 


HARLE, Dr. ROBERT P. VA Docket No. 5. Dismissal — pro- 


ceeding no longer necessary 


LoosBrRocK, Dr. GLEN J. VA Docket No. 9. Consent order — 
Sanction 


Merritt, Dr. WILLIAM W. VA Docket No. 1. Standards un- 
der the Act — violation of — Test reports — falsifica- 
tion of — Admission of facts — by failure to file an- 
swer — Sanction 


Scott, Dr. JAMES V. VA Docket No. 2. Incomplete health 
certificates — signing and utilization of in violation 
of the regulations — Sanction 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ANIMAL RESEARCH CENTER OF MASSACHUSETTES, INC., a cor- 
poration, and IvAN N. Likar, an individual. LAWA 
Docket No. 74. Class B dealer — Identification — fail- 
ure to attach — Care of animals — negligence in — 
Housing facilities — inadequacies of — Premises — 
condition of — Regulations and standards — viola- 
tion of — Sanctions 
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Animal Welfare Act—Cont. 


BLANK, Dr. C. J., and SANDRA L. BLAN. LAWA Docket No. 
91. Consent order — Sanctions 


BLANK, Dr. C. J., and SANDRA L. BLANK. LAWA Docket No. 


91. Termination of suspension, in supplemental or- 


BLECHA, Mrs. AMos. LAWA Docket No. 92. Annual license 
fees — failure to pay — Annual reports — failure to 
file — Sanction 


Boston Crry HosprraL. LAWA Docket No. 95, Consent or- 


Boston COLLEGE. LAWA Docket No. 98. Consent order 


Boston StTaTE HosprraL. AWA Docket No. 112. Consent or- 


CuLLuMm, Joyce. AWA Docket No. 106. Annual license fees 
— failure to pay — Identification — failure to attach 
— repeated violations — Sanction 


HAMPSHIRE COLLEGE. AWA Docket No. 99. Consent order 


HERGOTT, HAROLD, and BERNADETTE HERGOTT. License to op- 
erate — failure to obtain — Operating without license 
— in violation of the Act — Sanction — consent 


KRAMER, JUNE. LAWA Docket No. 73. Consent order — 
Sanction 


NORTHEASTERN UNIVERSITY. LAWA Docket No. 100. Con- 
sent order 


SANER, BARBARA. LAWA Docket No. 96. Consent order 
Wire, Rira G. LAWA Docket No. 90. Consent order 
Witsur, Victor A. AWA Docket No. 86. Admission of facts 


— failure to file answer — Access to premises — re- 
fusal to permit — Regulations — failure to comply 


Wortuy, DIANNE. LAWA Docket No. 58. Dismissal — on 
motion of complainant 
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EGG PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


J. FLEISHMAN & Co., INc. I&G Docket No. 71. Adulterated 
frozen egg products — distribution of — conviction 
for — Receipt of stolen property (beef) — conviction 
for — Fitness to engage in business requiring inspec- 
tion under the Act — wanting — Sanctions — Publi- 
cation of facts 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


CHARLES MILLER & Co., et al. FMIA Docket No. 25. Dismiss- 
al — on motion of complainant 


COLUMBIA PACKING Company, INc. FMIA Docket No. 2, 
PPIA Docket No. 1. Consent order — Sanction, held 
Wil RNC AM EROUMNOI oo sco kp. asaya ch onan ane, oe Siw sl ie Kies eitiags 


LAUREL PACKING COMPANY, INC., and Louis DIMAuRO. FSQS 
Docket No. 3. Consent order — Sanction, held in 
CO EN WOU S2 cree ar and ed briicre ulaters ot iGe aadibia Sale w eared 243 


LIBERTY PROVISIONS, INc. FSQS No. 1. Consent order — pro- 
visions of — Sanction, held in abeyance 


Paciric Coast MEAT AssociaTION, INc. FMIA Docket No. 33. 
Dismissal — on motion of complainant 


SALSBURG'S QUALTY MEats, INc. FMIA Docket No. 32. Con- 
tinuation of sanction 


Simmon-PurE Foon Propucts, INc., and ROSARIO S. FISCHERA. 
FSQS Docket No. 21. Consent order — provisions of 
— Sanctions, held in abeyance 


WIuiaMs Meat Co., Inc. FMIA Docket No. 30. Consent or- 
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GRAIN INSPECTION ACT 
AGRICULTURE DECISIONS 
KANKAKEE GRAIN INSPECTION BUREAU, INC. JOHN W. FEGAN, 


BRADFORD M. FEGAN, and RAYMOND H. ZuFALL. GSL 
Docket No. 17. Consent order — Sanctions 
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HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


BEECH, STEVE, and BILLY GRAY. HPA Docket Nos. 42 and 48. 
Greasy substance — application of to horse’s forefeet 
— Regulations — violation of in application of sub- 
stance not required for therapeutic purposes on 
Ebony’s Crushed Velvet — Sanction 


With respect to horse named Poppa Joe K, the decision of 
the Administrative Law Judge stands 


BEECH, STEVE, and BILLy Gray. HPA Docket Nos. 42 and 48. 
Interim order — permitting further briefs and re- 
manding case for further consideration 


Brown, Larry C. HPA Docket No. 33. Order of dismissal 


CHRISTMAS, JOE. HPA Docket No. 60. Consent order — Sanc- 


Cook, WILLIE. HPA Docket No. 36. Soring — constituting 
cruel and inhumane treatment of horses — Unfair 
competition and economic advantage — exhibiting 
sored horses with unsored horses in horse show — 
Sanction 


DEADMOND, H. B. HPA Docket No. 59. Consent order — 
Sanction 


DERRYBERRY, JERRY. HPA Docket No. 61. Admission of facts 
— failure to file answer — Soring — cruel and in- 
humane treatment of animal — Showing and exhibit- 
ing sored horse — Sanction 


KERKELES, ToMMY. HPA Docket No. 67. Consent order — 
Sanction 


LyLes, Mr. & Mrs. Tommy. HPA Docket No. 66. Order of 
dismissal on motion of complainant 


MakrrTIN, JOE. HPA Docket No. 65. Soring — constituting 
cruel and inhumane treatment — Admission of facts 
— by failure to file answer — Sanction 


NAIMAN, ARLENE, and PoLLy Stout. HPA Docket Nos. 62 
and 63. Showing and exhibiting a sored horse — Irri- 
tating chemical substance — use of, constituting 
cruel and inhumane treatment of animal — Sanc- 


ROBERTS, HOWARD, and HENRY Broapway. HPA Docket No. 
84. Consent order of Henry Broadway — Sanction 
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PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


ABBOTT, ELDON v. UNITED STOCKYARDS CORPORATION, d/b/a 
St. JosEPH Stock YARDS. P&S Docket No. 5410. 
Counting error in loading — failure to prove — Dam- 
ages — computation of based upon proceeds of sale — 
Reparation awarded 


ADAMS, EUGENE H. P&S Docket No. 5602. Consent order — 
Sanction 


ANDERSON, RAYMOND, JR. and Aurora M. P&S Docket No. 
5031. Dismissal — on motion of complainant 


ARAB STOCK YARD, INC. P&S Docket No. 5172. Accounts and 
records — incomplete or incorrect — Custodial ac- 
count for shippers proceeds — deficiencies in — fail- 
ure to properly maintain — Improper practices — 
purchasing from consignments for own accounts by 
employees — Insolvency — current liabilities exceed- 
ing current assets — Wilfullness factor — weight of 
— Sanction 


ARAB STOCK YARD, INc. P&S Docket No. 5172. Stay order — 
pending judicial review 


ARTHUR, JOHN L., JR. P&S Docket No. 5452. Consent order 
— Sanction 


Artz, GREG, and KENNETH W. Artz. P&S Docket No. 5546. 
Consent order — Sanction 


AuGusT, JOSEPH GEORGE. P&S Docket No. 5333. Answer — 
failure to file — admission of facts — Bonding re- 
quirements — failure to comply with 


AustTIN, RonniE C. P&S Docket No. 5607. Consent order — 
Sanction 


BEARDEN, Davw C. P&S Docket No. 5395. Accounts and rec- 
ords — incomplete or incorrect — Answer — failure 
to file — Checks or drafts — insufficient funds — fail- 
ure to pay when due — Insolvency — Sanction 


BEENE, DoyLE G. and KENNETH BEENE. P&S Docket No. 
5513. Consent order — Sanction 
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Packers and Stockyards Act, 1921—Cont. 


Agriculture Decisions—Cont. 


BEMIDJI SALES BARN, Inc. P&S Docket No. 5551. Accounts 
and records — incomplete or incorrect — Accounting 
— false and incorrect — Checks or drafts — insuf- 
ficient funds — Financial requirements — failure to 
meet — Net proceeds — failure to remit — Sanction . 


BENEVIDEZ, IVAN v. WoODRING LAND & Livestock Co. and 
DwayYNE Luce. P&S Docket No. 5573. Dismissal — 
settlement between parties 


BILLINGSLEY AUCTION SALE, INc. P&S Docket No. 5580. Con- 
sent order — Sanction 


BLOOMINGTON PACKING Co., INc., and ARTHUR E. BROWN. 
P&S Docket No. 5514. Consent order — Sanction 
(Civil penalty against Bloomington) 


Thirty-day suspension against Brown 
BookoutT, RoBeErT L. P&S Docket No. 5547. Consent order . 


BORDEN PACKING COMPANY, INC., and LAWRENCE MARVAL. 
P&S Docket No. 5542. Accounts and records — in- 
complete or incorrect — Checks or drafts — insuf- 
ficient funds — Flagrant and repeated violations — 
failure to pay when due — Sanction 


BoyDsTON, SINCLAIR v. UNITED STOCKYARDS, et al. P&S 
Docket No. 5284. Dismissal — settlement between 
parties 


BRADSHAW, DALE. P&S Docket No. 5515. Consent order — 
Sanction 


Brooks, Mrs. JoE W. v. C. A. REES, d/b/a BiG SPRING 
LIVESTOCK AUCTION. P&S Docket No. 5288. Dismissal 
Order — Insufficiency of evidence 


Brooks, Mrs. JOE W. P&S Docket No. 5288. Order on recon- 
sideration 


Brown, DONNIE E. P&S Docket No. 5494. Bonding require- 
ments — failure to comply with — Admission of facts 
— failure to file answer — Sanction 


Brown, DONNIE E. P&S Docket No. 5494. Termination of 
suspension — supplemental order 
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BUCHANAN, DAN. P&S Docket No. 4768. Termination of sus- 
pension — in supplemental order 


Burrus, C. D., and DONALD L. TROUTMAN. P&S Docket No. 
5131. Dissolvement of stay order 


CATTLEMAN’S LIVESTOCK YARD, INc. P&S Docket No. 5545. 
Consent order — Sanction 


CENTRAL ARKANSAS AUCTION SALE, INC. et al. P&S Docket 
Nos. 5249, 5250, 5251 and 5252. (Published May 
1977)*. Rates and charges 


CENTRAL ARKANSAS AUCTION SALE, INC., et al. P&S Docket 
No. 5249, 5250, 5251, and 5252, respectively. Ter- 
mination of stay on rate order 


CENTRAL ARKANSAS AUCTION SALE, INc. P&S Docket No. 
5249. Modification of rate order 


CENTRAL ARKANSAS LIVESTOCK SALE, INC. P&S Docket No. 
5249. Order — vacating and dismissing portion of 
Decision and Order 


CiTizENs Stock YARD, INC. and WILLIAM F. HA.LForp. P&S 
Docket No. 5535. Consent order — Sanction 


Copy, BILL, and Tom Copy, d/b/a Morris County LIVESTOCK 
ComMISSION. P&S Docket No. 5451. Accounts and 
records — incomplete or incorrect — Custodian ac- 
count for shippers proceeds — failure to observe fidu- 
ciary duty in the administration of — False and fic- 
titious names — consigning livestock in 


COHEN, BEN. P&S Docket No. 5517. Consent order — Sanc- 


COHEN, BEN. P&S Docket No. 5517. Termination of suspen- 


CORDELE Livestock Co. and FRED KIGHT. P&S Docket No. 
5099. Termination of stay 


CORINTH LIVESTOCK COMMISSION, INC. v. TRI-COUNTY AUCTION 
Co., INc., et al. P&S Docket No. 5353. Dismissal — on 
assumption of consent 


Corn County Pork, INc. P&S Docket No. 5014. Dismissal — 
on motion of complainant 
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Corona LIVESTOCK AUCTION, INC. P&S Docket No. 4933. Dis- 
missal — on motion of complainant 


CorRSICANA MEaT PACKING Co., INC. P&S Docket No. 5613. 
Consent order 


Davis, FRANK W., II, and Bus Davis PACKING, INc. P&S 
Docket No. 5555. Consent order — Sanction 


Des Moines DRESSED BEEF, INC., and OWEN G. FLEMING. P&S 
Docket No. 5599. Consent order 


DINGER, WILLARD C. P&S Docket No. 5562. Consent order — 
Sanction 


DocKENDOoRF, DALE. P&S Docket No. 5565. Consent order 


DouG.as Livestock MarRKET, Inc. P&S Docket No. 5359. 
Consent order — Sanction 


DRAUGHON, JOHNNY, d/b/a JOHNNY DRAUGHON LIVESTOCK. 
P&S Docket No. 5588. Bonding requirements — fail- 
ure to comply with — Sanction 

EASTER, CONRAD C. P&S Docket No. 5570. Consent Order — 
Sanction 


EASTER, CONRAD C. P&S Docket No. 5570. Supplemental 
order terminating suspension 


Epzarps, C. J. P&S Docket No. 5428. Accounts and records 
— incomplete or incorrect — Bonding requirements 
— failure to comply with — Checks or drafts — insuf- 
ficient funds — Dual capacity operation — farmer 
and dealer — Express credit agreement — absence of 
— failure to pay when due — Sanction 


EmMEtrT Livestock Commission-Co., Inc. P&S Docket No. 
5485. Dismissal — on motion of complainant 


FAIRBANK ENTERPRISES, INC., and ARNOLD N. FAIRBANK. P&S 
Docket No. 5532. Consent order — Sanction 


FARMERS LIVESTOCK MarKET, INC. P&S Docket No. 5458. 
Consent order — Sanction 


FLORIDA CATTLE EXCHANGE, INC. and ForRREST TRAVIS. P&S 
Docket No. 5518. Consent order 


Foop Far, Inc. P&S Docket No. 5601. Consent order 
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Four STATES LIVESTOCK EXCHANGE, INC. P&S Docket No. 
5523. Consent order — Sanction 


Frosty Morn Meats, Inc. P&S Docket No. 5528. Consent 


G. & L. Packinc Co., Inc. P&S Docket No. 5541. Consent 


GENTRY LIVESTOCK INc. P&S Docket No. 5519. Supplemental 
order terminating suspension 


Gites Lowery STOCKYARDS, INC. P&S Docket No. 4782. Ter- 
mination of stay on rate order 


GENRE, DAN and CLIFFORD O. DABLOW v. JAMES T. AHRENDT. 
P&S Docket No. 5286. Misrepresentation — ground 
for rescission — Contract — rescission of justified — 
Rejection of animals prompt and proper — Dismissal 


GRAFF, WALTER and MAE GRAFF v. UNITED STOCKYARDS CoR- 
PORATION, d/b/a St. PAUL UNION STOCKYARDS and 
NATIONAL FARMERS-SIG ELLINGTON LIVESTOCK SELLING 
AGeEncy, Inc. P&S Docket No. 5276. Order of dis- 
missal 


GRAFF, WALTER and MAE v. UNITED STOCKYARDS CORPORA- 
TION, et al. P&S Docket No. 5276. Order on recon- 
sideration 


GUNSIGHT CATTLE Co., INC., and CARL RoBBIns. P&S Docket 
No. 5487. Checks or drafts — insufficient funds — 
failure to pay when due — Financial requirements — 
failure to meet — Sanction 


GurskyY, E. P&S Docket No. 5413. Consent order 


Gus Z. LANCASTER STOCKYARDS v. WILLIAMS, et al. P&S 
Docket No. 5330. Jurisdiction — absence of in trans- 
action at nonposted stockyard — Dismissed as to 
Williams 


Security interest — reservation of — Transportation, 
commingling, and sale — of unpaid-for animals at 
posted stockyard — Proceeds of sale — application of 
to prior debt — Wrongfully distributed proceeds — 
receipt and retention of, with knowledge of adverse 
interest — Unjust practice — by market agency — 
nonentitlement to commission — Purchase prices and 
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sale proceeds — failure to pay — Reparation awarded 
against respondents Trenton Livestock, W. Bryan 
Hargett, Greenville Livestock, and Kinston Stock- 


H & P Carte Co., INc. and CALVIN Hutcuins. P&S Docket 
No. 5561. Consent order — Sanction 


Hess, CLARA. P&S Docket No. 5511. Consent order — Sanc- 


HINKLE, C. L. v. W. I. BOwMAN and CASEY STOCK YARDS, INC. 
P&S Docket No. 5109. Dismissal — on assumption of 
consent 


HOHENBERGER, MArK. A. P&S Docket No. 5500. Bonding re- 
quirements — failure to comply with 


IMBROGNO, SAM. P&S Docket No. 5593. Consent order 


JACKSON UNION STOCKYARDS, INC. and QUINN BROTHERS OF 
JACKSON, INc. P&S Docket No. 5371. Pay practices — 
unfair and deceptive — Service charges — assess- 
ment of, in violation of the Act 


JOHNSON, JERRY W. P&S Docket No. 5536. Consent order — 
Sanction 


JONES, JAMES W. and Rex Meapor. P&S Docket No. 5502. 
Consent order 


JONESBORO STOCKYARDS, INC., et al. P&S Docket No. 5529. 
Consent order 


Kampa, EUGENE T., and RICHARD M. THorSON, d/b/a GANITE 
Crry Livestock SALES, SAINT CLouD, MN. P&S 
Docket No. 5164. Dismissal — on motion of complain- 


KEMMERLIN Meats, Inc. P&S Docket No. 5465. Consent 


LAMBERT, BILL v. DONALD MOorRAN, d/b/a DON MORAN 
LIVESTOCK, DENNIS DEGROOT, AND LAVOY ORNER. P&S 
Docket No. 5504. Burden of proof against DeGroot, 
Orner, and Moran not sustained — Service of com- 
plaint on alleged seller Olson — inability to effectuate 
— Dismissal 
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LIVESTOCK MARKETERS, INC. and FAULK AND BATTEN 
LIVESTOCK COMPANY, INC. P&S Docket No. 5141. Ter- 
mination of stay 


LOGAN, J. C. JR. P&S Docket No. 5450. Consent order — 
Sanction 


LONG PRAIRIE PACKING Co., INc. P&S Docket No. 5558. 
Checks or drafts — insufficient funds — Financial re- 
quirements — failure to meet — operating while in- 
solvent 


LOWER, CLARENCE R. P&S Docket No. 5583. Consent order 
— Sanction 


Lowery, GILES. P&S Docket No. 5543. Consent order — 
Sanction 


Lowery, HERBERT. P&S Docket NO. 5549. Brucellosis test 
records — failure to prove falsification of — Decep- 
tive or misleading practices — failure to prove — Evi- 
dence — insufficiency of — Bonding requirements — 
failure to comply with — continuance of operation af- 
ter notification of termination of bond — Sanction 


LUER PACKING COMPANY, et al. P&S Docket No. 5493. Con- 
sent order 1680 


McAANDREWS, Davip. P&S Docket No. 5563. Consent order 
— Sanction 1656 


MCANINCH, THEODORE C., JR., and JAMES REED. P&S Docket 
No. 5153. Dismissal — on motion of complainant 


McDONNELL, GEORGE C. P&S Docket No. 5150. Consent 


McGEE, TRAVIS, d/b/a ATKINS LIVESTOCK AUcTION. P&S 
Docket No. 5252. Modification of rate order 


McGEE, TRAVIS, d/b/ ATKINS LIvVEsTOcK AUCTION. P&S 
Docket No. 5252. Order — vacating and dismissing 
portion of Decision and Order 1635 


MAILMAN Foop INDusTRIES, INc. P&S Docket No. 5516. Con- 
sent order 


MARYVILLE LIVESTOCK MARKET, INC., et al. P&S Docket No. 
5480. Consent order, David G. Daniel 
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MARYVILLE LIVESTOCK MARKET, INC. ELEVEN CATTLE CORP. 
and Davip G. DANIEL. P&S Docket No. 5480. Ac- 
counts and records — incomplete or incorrect — 
Checks or drafts — insufficient funds — Custodial ac- 
count for shippers proceeds — deficiencies in — mis- 
use of — failure to maintain in conformity with regu- 
lations — Sanctions 


MASINGILL, BILLY. P&S Docket No. 5538. Consent order 


MASSENGALE MEAT AND Pou_try Co. P&S Docket No. 5559. 
Consent order 


MENDICOA, Mopesto. P&S Docket No. 5544. Bonding re- 
quirements — failure to comply with — Sanction 


Mip-StaTes LIvEsTOcK, INC., et al. P&S Docket No. 4906. 
(Published Feb. 1977).* Checks or drafts — Failure to 
pay when due — flagrant and repeated violations 


Mip-STATES LIVESTOCK, INC. et al. P&S Docket No. 4906. 
Vacation of Stay Order — Decision affirmed by 


MIDWEST LIVESTOCK COMMISSION COMPANY, INC. P&S Docket 
No. 5531. Consent order — Sanction 


MiLE-H1 SHEEP Co., a corporation, CARROLL Don GopBy, 
HAROLD A. HARPER, and IVAN COLLINS, individuals. 
P&S Docket NO. 5520. Consent order — Sanction 


MILES, JOHN, JR. v. ROBERT K. Starks. P&S Docket No. 
5396. Order of dismissal 


MILLER Livestock Company, d/b/a DeQuincy LIvEsTOcCK 
COMMISSION COMPANY, DeQuINcy, LOUISIANA, and 
DeRIDDER LIVESTOCK COMMISSION COMPANY, 
DeRwper, LOUISIANA. P&S Docket No. 5492. Consent 


MILLER, PHILLIP G., d/b/a MILLER Livestock. P&S Docket 
No. 5481. Consent order — Sanction 


MILLS, C. E., and E. E. MILLs, d/b/a MILLS AUCTION MARKET. 
P&S Docket No. 5151. Rate order — order on Peti- 
tion to Vacate 


MILLWOOD PACKING Co., INc. P&S Docket No. 5530. Admis- 
sion of facts — failure to file answer — Bonding re- 
quirements — failure to comply with 
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Moore, DARRELL E. P&S Docket No. 5414. Dismissal — on 
motion of complainant 


Moupry, REx. P&S Docket No. 5265. Consent order — Sanc- 


Mount OLIVE LIVEsTocK MARKET, INC. v. WILLIAMS, et al. 
P&S Docket No. 5323. Purchaser — actual — Admis- 
sion of facts — by failure to file answer — Agency — 
absence of evidence of disclosure of prior to purchase 
— Unjust practice — failure to pay — Reparation 
awarded against respondent Williams 


Dismissed as to respondents Trenton, Greenville, and 
Kinston, by settlement 


MOYLAN, JERRY J. P&S Docket No. 5534. Consent order 


MOYLAN, JERRY and PATRICK MoyLan. P&S Docket No. 
4516. Termination of suspension 


MUEHLENTHALER, JAKE and Morris, d/b/a JAKE 
MUEHLENTHALER and Son. P&S Docket No. 5237. 
Stay order — pending judicial review 


MUEHLENTHALER, JAKE, and MorRIS MUEHLENTHALER, d/b/a 
JAKE MUEHLENTHALER & Son. P&S Docket No. 5237. 
Scales — backbalancing of — Scale tickets — printing 
of — issuance of showing incorrect or incomplete in- 
formation — False and incorrect weights — weighing 
livestock at other than their true and correct weights 
— paying sellers on the basis of — Unfair and decep- 
tive practice — short-weighing — Sanction 


Myers, HowarD R. P&S Docket No. 5218. Supplemental 
order terminating suspension 


NALLS, FRED. P&S Docket No. 5462. Admission of facts — 
failure to file answer — Bonding requirements — fail- 
ure to comply with — Checks or drafts — insufficient 
funds — failure to pay when due 


NAISTADT, GERALD A., et al. P&S Docket No. 5596. Consent 
order — Sanction 


NATIONAL PACKING House, INc. P&S Docket No. 5489. Bond- 
ing requirements — failure to comply with 
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NATIONAL PACKING House. P&S Docket No. 5572. Checks or 
drafts — insufficient funds — Financial requirements 
— failure to meet — Admission of facts — by failure 
to file answer 


NEJMANOWSKI, BRUCE and DELBERT NEJMANOWSKI. P&S 
Docket No. 5505. Admission of facts — failure to file 
answer — Bonding requirements — failure to comply 


Nicc, Vincent A. P&S Docket No. 5524. Consent order — 
Sanction 


NorwicH VEAL AND BEEF, INC., a corporation, WALTER L. 
ByrbD and SHIRLEY P. Byrp, individuals. P&S Docket 
No. 5444. Bonding requirements — failure to comply 
with — Trust fund assets — misuse and dissipation of 
— Unfair practice — failure to pay when due 


NORWICH VEAL AND BEEF, INC., WALTER I. BYRD and SHIRLEY 
P. Byrp. P&S Docket No. 5444. Bonding require- 
ments — failure to comply with — Repeated viola- 


tions — failure to pay when due — Trust funds — dis- 
sipation and misuse of 


Remanded — for further proceedings 


OLSEN, MARK, JR. P&S Docket No. 5525. Admission of facts 
— failure to file answer — Checks or drafts — insuf- 
ficient funds — failure to pay when due — Insolvency 
— current liabilities exceeding current assets — Sanc- 


OSBURN’S PACKING Co., INc. P&S Docket No. 5313. Alleged 
violations in failure to pay when due — Evidence — 
insufficiency of — Burden of proof — failure to sus- 
tain — Dismissal 


PaRISH, PAT. P&S Docket No. 5463. Accounts and records — 
incomplete or incorrect — Custodial account for ship- 
pers proceeds — deficiencies in — failure to maintain 
in conformity with regulations — Checks or drafts — 
insufficient funds — failure to pay when due — Net 
proceeds — failure to remit — Admission of facts — 
by failure to file answer — Sanction 


PARSELL, REX B. P&S Docket No. 5441. Answer — failure to 
file — admission of facts — Bonding requirements — 
failure to comply with 
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PATTERSON, B. MUCE, SR., et al d/b/a PATTERSON & MCCALEB 
v. JAMES F. PERRY, d/b/a PERRY, d/b/a PERRY CATTLE 
Company. P&S Docket No. 5339. Livestock purchase 
agreement — terms of — failure to comply with — 
Rejection — notification of — Contradictory evidence 
— absence of 


Care and reshipment expenses — retention of two an- 
imals as compensation for — Value of animals re- 
tained — measure of — Retention justified 


Burden of proof — failure to sustain — Dismissal of 
complaint 


PEELER, HARRY S. and ALBERT H. Bretr. P&S Docket No. 
5350. Consent order (Peeler) — Sanction 


PFAFF, JOHN P. and RONALD P. Mariotti. P&S Docket No. 
5506. Consent order — Sanction 


PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 5429. Con- 
sent order — Sanction 


PIERCE County STOCKYARDS, INc. P&S Docket No. 5550. 
Consent order — Sanction 


PIKE County LIVESTOCK MARKET, INC. and CHARLES H. Day. 
P&S Docket No. 5461. Supplemental order termi- 
nating suspension 


PRIMEAT PACKING CO., a corporation, and Morris FLATT, an 
individual. P&S Docket No. 5605. Consent order 


RASKIN PACKING Co., INc. P&S Docket No. 5521. Bonding 
requirements — failure to comply with 


RASMUSSEN, ELMER v. FLOYD FEATHERSTON. P&S Docket No. 
5365. Livestock purchased in commerce — agreed 
purchase prices on — failure to pay in full — Advance 
for shipping expenses — failure to pay — Reparation 


REGISTER, CARL. P&S Docket No. 5598. Consent order — 
Sanction 


RENDULIC PACKING COMPANY. P&S Docket No. 5449. Answer 
— failure to file — admission of facts — Bonding re- 
quirements — failure to comply with 
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Rice, Bmw and Lois, d/b/a CLEBURNE COUNTY LIVESTOCK 
AUCTION SALE. P&S Docket No. 5251. Modification of 
rate order 


Rick, Bm and Lois, d/b/a CLEBURNE COUNTY LIVESTOCK 
AUCTION SALE ORDER — vacating and dismissing por- 
tion of Decision and Order 


RICHARDSON, KENNETH. P&S Docket No. 5248. Consent 
order — Sanction 


RIFFEL, WARREN. P&S Docket No. 5307. Dismissal — on 
motion of complainant 


ROBERTSDALE LIVESTOCK AUCTION, INc. P&S Docket No. 
5157. Assessed rates and charges — unjust, un- 
reasonable and discriminatory — Proposed rates and 
charges — adoption of — Revenue — excessive — 
Reasonable rate of return — computation of — Re- 
spondent’s contentions as to Agency policy — rejec- 
tion of as unfounded 


ROBERTSDALE LIVESTOCK AUCTION, INC. ROBERTSDALE, ALA- 
BAMA. P&S Docket No. 5157. Rate order — motion 
for stay of — Agency policy — revised position in 
handling rate orders, in view of legislative amend- 
ments to the Act — Motion granted 


ROBERTSDALE LIVESTOCK AUCTION, INc. P&S Docket No. 
5157. Rate order — order on Petition to Vacate 


Rose, Lynn W., et al. P&S Docket No. 5227. Termination of 
suspension as to Lynn W. Rose 


S & H CenrraL Meat Packers, Inc. and Ropert H. 
SULLENGER. P&S Docket No. 5427. Accounts and rec- 
ords — incomplete or incorrect — Bankruptcy — peti- 
tion in — Bonding requirements — failure to comply 
with — Checks or drafts — insufficient funds — fail- 
ure to pay when due — Insolvency — current liabil- 
ities exceeding current assets — Trust funds — fail- 
ure to hold in trust — Sanction 


S. Bonaccurso & Sons, INc., Mary BONACCURSO and 
SAMUEL Bonaccurso. P&S Docket No. 5478. Consent 
order of the corporation 


Consent order of Mary Bonaccurso 


Consent order of Samuel Bonaccurso 
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SAND MounTAIN LIVESTOCK MARKET. P&S Docket No. 5554. 
Supplemental order terminating suspension 


SCHUYLER County SALES Co., INc. P&S Docket No. 5231. Ac- 
counts and records — incomplete or incorrect — Cus- 
todial account for shippers proceeds — failure to 
maintain and to use properly — Improper practices — 
purchasing consigned livestock for own account — 
Sanction 


SCHUYLER COUNTY SALES Co., INC. and EppIE C. NORMAN. 
P&S Docket No. 5483. Admission of facts — failure 
to file answer — Checks or drafts — insufficient 
funds — failure to pay when due — Net proceeds — 
failure to remit — Sanctions 


Scott, Ropert F. P&S Docket No. 5476. Bonding require- 
ments — failure to comply with — Sanction 


Serv-U MEatT PACKING ComPANny. P&S Docket No. 5553. Dis- 
missal on motion of complainant 


Smmmons, SAM. P&S Docket No. 5548. Consent order — 
Sanction 


Smvpson, Davy LuTHER. P&S Docket No. 5509. Admission 
of facts — failure to file answer — Bonding require- 
ments — failure to comply with — Sanction 


Smvpson, DAvip LUTHER. P&S Docket No. 5509. Termination 
of suspension — in supplemental order 


SPARROWK LIVESTOCK. P&S Docket No. 5510. Dismissal — 
withdrawal of application for registration 


STARKS, ROBERT K. P&S Docket No. 5595. Consent order 

STEVENS MEaT Co., Inc. P&S Docket No. 5585. Consent 

THREE-RIVERS LAND AND CATTLE CO., a corporation, and 
ARNOLD N. FAIRBANK, an individual. P&S Docket No. 
5533. Consent order — Sanction 

THREE-RIVERS LAND AND CATTLE Co. and ARNOLD N. 
FAIRBANK. P&S Docket No. 5533. Supplemental 


order termination suspension 


Correction 
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THUMB AUCTION MARKETS, INC. P&S Docket No. 5243. Cus- 
todial account for shippers proceeds — failure to 
maintain properly — Insolvency — Sanction 


Supplemental order terminating suspension 


TORPEY CATTLE CORPORATION and JOHN W. TorPEY. P&S 
Docket No. 5568. Consent order — Sanction 


Utica PACKING COMPANY. P&S Docket No. 5455. P&S 
Docket No. 5455. Consent order 


VALE LIVEsTocK AUCTION Co. and NICHOLAS J. VAN LITH. 
P&S Docket No. 5537. Consent order — Sanction 


VERSHOOR, WILLIAM E., JR., v. DOYLE SANDERS. P&S Docket 
No. 5200. Order on reconsideration 


VictorY BEEF Co. Corp. P&S Docket No. 5557. Consent 


WalreE, RALPH. P&S Docket No. 5380. Supplemental order 
terminating suspension 


WALTI, SCHILLING & Co., et al. P&S Docket No. 5057. Modifi- 
cation of order 


WASSENAAR, ROBERT and LAURENCE WIELENGA. P&S Docket 
No. 5360. Consent order 


WESTERN PorK PACKERS, INC., a Massachusetts Corporation, 
and WESTERN PORK PACKERS, INC. a New York cor- 
poration v. FARMLAND ENTERPRISES, INC. and FRANK 
R. West. P&S Docket No. 4793. Dismissal — com- 
plainants in bankrupcy 


WESTERN PorK PACKERS, INC. (MA), a corporation, WESTERN 
Pork PACKERS, INc. (NY), a corporation, GERARD H. 
and Bruce A. COHEN, individuals. P&S Docket No. 
5597. Consent order as to Bruce A. Cohen 


Consent order as to Gerard H. Cohen 


Wicox, ZELMA. P&S Docket No. 5425. Checks or drafts — 
insufficient funds — failure to pay when due — Fi- 
nancial requirements — failure to meet — False and 
incorrect weights — selling on the basis of — Scale 
tickets — incomplete or incorrect — made a part of 
accounts and records — Sanction 
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WILEY, RALPH R. P&S Docket No. 5402. Consent order — 
Sanction 


WILLIAMS, MURLEEN v. TRENTON LIVESTOCK, INC., et al. P&S 
Docket No. 5324. Jurisdiction — transaction at 
Mount Olive, a posted stockyard — Dominion and 
control — exercise of, constituting ratification of pur- 
chase — Offsetting liability — failure to prove — Un- 
just practice — failure to pay — Reparation awarded 
against respondent Trenton 


Dismissed as to respondents Greenville Livestock, Inc. 
and Kinston Stockyards 


Witson & Co., Inc. (Witson Foops CorporaTION). P&S 
Docket No. 5009. Consent order 


WILSON AND Co., INc. (WILSON Foops CorPoRATION). P&S 
Docket No. 5160. Consent order 


Wo rr, FRED E. P&S Docket No. 5259. Supplemental order 
terminating suspension 


WORTHINGTON, JOE DAN. P&S Docket No. 5540. Consent 


COURT DECISIONS 


DALE VAN Wyk and Van’s LIVESTOCK, INC. v. ROBERT BERG- 
LAND, Secretary of Agriculture. 8th Cir. 1978. No. 
77-1303. Petition for review denied. Secretary's 
decision (35 A.D. 1879 and 36 A.D. 172 upheld 


Gites Lowery STOCKYARDS v. DEPARTMENT OF AGRICULTURE. 
Fifth Cir. No. 76-2462. (Texas case). Administrative 
decision affirmed 


HRDLICKA Bros LIVESTOCK SALES v. FRANK PuzAusKASs, Et 
Al. D.C. W.D. Wisc. No. 76-C-207. Motion for de- 
fault against defendant Puzauskas granted and judg- 
ment entered, with interest 


Summary judgment against defendant Aetna grant- 
ed and judgment entered, with interest 


INDIANA SLAUGHTERING Co., INC. v. BOB BERGLAND. D.C.E.D. 
Pa. C.A. No. 76-3949. Affirming decision of the Sec- 
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A RZ Potato v. HousTON PRODUCE DISTRIBUTING Co., INC. 
PACA Docket No. 2-5100. Default 


A. D’Amico & Sons, Inc. v. Rivas & Sons, Inc. and/or 
PriaMo TaAvEeRA. PACA Docket No. 2-4310. Order 
after rehearing — reaffirming original order 


A FERLITO FARMS v. HENRY P. GARIN, d/b/a GARIN DISTRIBUT- 
ING Co. PACA Docket No. 2-4857. Contract terms — 
good delivery standards, with exception — Accept- 
ance — by failure to timely reject — Purchase after 
inspection — negating implied warranty — imappli- 
cability of suitable shipping warranty — Reparation 
awarded 


. Post & Sons v. WILLIAM G. VicarI, d/b/a PLEASANT 
PLAINS Propuce. PACA Docket No. 2-5121. Default 


. SHORE ComPANyY, INC. v. ROBERT L. BURNETT, et al. 
PACA Docket No. 2-4791. Purchaser — actual — 
Burden of proof — failure to sustain — Reparation 
awarded 


. ALBERT & Sons, INc. v. ROBERT L. BURNETT, JR., d/b/a 
Best Potato Propucts Co. and/or RoBERT L. Bur- 
NETT, SR. PACA Docket No. 2-4936. Default 


A. J. SALES COMPANY v. CANESTRARO Fruit & PRODUCE INC. 
PACA Docket No. 2-5080. Default 


A. L. VERNA Co., INc. v. W. CHaAs. HEITMULLER Co., INC. 
PACA Docket No. 2-4934. Default 


A.M. Mantta, Inc. PACA Docket No. 2-5007. Consent 
order — Sanction 


A. Sam & Sons Propuce Company v. Ropert D. Foster, 
d/b/a DEAN FosTeR Nurseries. PACA Docket No. 
2-4581. Contract prices — burden of proof as to in 
oral contract — Evidence — balancing of — Repara- 
tion awarded 


Ace Tomato Co. Inc. v. DONNA D’ANGELO, d/b/a TRI-STATE 
PackING Co. PACA Docket No. 2-5032. Default 


AcE Tomato Co. INC. v. UNITED PRODUCE Fars, INc. PACA 
Docket No. 2-4891. Admission of liability 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


ADAMS BROTHERS PRODUCE Co., INC. v. CAROLYN J. PEEPLES, 
d/b/a PEEPLES PRODUCE Co., and WILLIAM PEEPLES, 
d/b/a TOMATO KinG. PACA Docket No. 2-4309. Order 


of dismissal — loss of jurisdiction to court 


Apams, GEorcE S., d/b/a ADAMS Fruit AND IMPORTING CoM- 
PANY v. DoMINIC V. GANDOLFO, INc. PACA Docket No. 
2-4290. Net proceeds of sale — deduction from for 
earlier demurrage charges — Reparation awarded 


AGVEST INCORPORATED v. PARKER FRUIT CORPORATION, form- 
erly d/b/a Nor-CarR Fruit Farms. PACA Docket No. 
2-4534. Confirmation of sale — constituting notice 
of contract terms — Buyer’s approval — contract con- 
ditioned on — Contract terms — affirmation of — 
Contract — breach of — Opportunity to inspect — 
failure to give — Damages — measure of — Repara- 
tion awarded 


AL HARRISON COMPANY DISTRIBUTORS, a/t/a HARRISON MELON 
Co. Or Az v. KerrH H. ANDERSON, d/b/a ANDERSON 
Propuce. PACA Docket No. 2-4982. Default 


ALBEE ToMATO Co., INc, ET AL. v. JOHN E. Russo PRODUCE 
Co., Inc. PACA Docket No. 2-5308. Order of default 
— reparation awarded 


ALLEN, LEROY v. ROBERT LAND. PACA Docket No. 2-4209. 
Contract price — modification of — Dumping — ab- 
sent certificate for — Prevailing market value — en- 
titlement to recovery of — Reparation awarded for 
modified contract price 


AMERICAN Foops, Inc. v. Royston Tomato House, INc. 
PACA Docket No. 2-4749. Suitable shipping condi- 
tion — breach of warranty of — Damages — failure to 
submit account for — computation of — Reparation 
awarded 


Counterclaim — dismissal of — failure to substanti- 


ANDRUS — ROBERTS PRODUCE COMPANY v. CHINOOK 
MARKETING COMPANY and/or AG-WEST GROWERS, INC., 
tla Ac-West. PACA Docket No. 2-4645. Diversion 
and resale after attempted rejection — ratification of 
— Burden of proof — sustained — Net proceeds — 
payment of satisfying obligations — Dismissal 





2006 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


APACHE DIsTRIBUTORS v. U.S. Export/ImMport Co. PACA 
Docket No. 2-4523. Express warranty — absence of 
— Grade requirements — met at destination — 
USDA export standards — failure to prove express 
warranty as to — Resale — prompt and proper — 
Damages — measure of — Reparation awarded 


ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. CASEY Woop. 
wyk, Inc. PACA Docket No. 2-4916. Contract — 
breach of — Contract terms — price protection for 10 
days — Contingency agreement — failure to prove — 
Damages — measure of — Reparation awarded 


B & L Propuce, INc. v. FLORANCE DISTRIBUTING Co., INC. 
PACA Docket No. 2-4279. Contract price — failure 
to pay in full — Destination — failure to prove agree- 
ment on — Suitable shipping condition warranty — 
inapplicable — Reparation awarded 


B & L Propuce oF Ariz. INc. v. Mims Probuceg, INc. PACA 
Docket No. 2-4105. Invoice #5598 — Contract of 
sale — failure to prove modification of — Express 
warranty — breach of in failure to deliver “pink” 
tomatoes — Breach of contract — timely notice of — 
Damages — measure of — equals value of goods ac- 
cepted 


Invoice #5606 — F.o0.b. transaction — Suitable 
shipping condition warranty — failure to prove appli- 
cability of — Liability for balance due 


Deductions — for payments made and for damages 
resulting from breach — Net balance — reparation 
awarded for 


B. & L. PRODUCE, INC. v. PRocacci Bros. SALES Corp. PACA 
Docket No. 2-4644. Express warranty — breach of — 
Damages — failure to substantiate claim for — De- 
ductions allowable — Reparation for balance due 


Contract terms — failure to prove deferred billing ar- 
rangement — F. o. b. sale price — repration awarded 
for balance due 


B & F Frozen Fru! SPECIALTIES, INC. v. MID-VALLEY PROD- 
ucts Corp. PACA Docket No. 2-4888. Contract re- 
quirements — failure to meet — Contract — modifica- 
tion of — Wrongful rejection — Resale — loss on — 
Withholdings — allowable — Reparation awarded 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


B. V. INTERNATIONAL FRUIT COMPANY v. SEALD-SWEET GROW- 
ERS, INC., and/or SEALD-SWEET INTERNATIONAL, INC. 
PACA Docket No. 2-4191. Dismissal — on request of 
complainant 


BABENDURE PropuUCcE Co., INc., d/b/a SOUTHWESTERN PRE- 
Pak Co., SOUTHWESTERN FRESH Kut Div., and SouTH 
WESTERN BROKERAGE Co. PACA Docket No. 2-4816. 
Flagrant and repeated violations — failure to pay — 
Sanction 


BALL BROKERAGE COMPANY, INC. v. ALLSTATE Foop & PRo. 
DUCE, INc., and/or TRISTATE APPLE EXCHANGE, INC. 
PACA Docket No. 2-4856. Order of dismissal 


BASIN PRODUCE COMPANY, INC. v. HOUSTON PRODUCE DIST. 
Co., Inc. PACA Docket No. 2-5088. Default 


BEN VASQUEZ PRODUCE v. WATSON-CARR PRODUCE Co., INC. 
PACA Docket No. 2-5095. Default 


BEN H. ROBERTS, PRODUCE INC. v. TOTAL FooD SERVICE, INC. 
PACA Docket No. 2-5117. Default 


BENNY MANDELL PRODUCE, INC. v. SANFILLIPO BROTHERS, INC. 
PACA Ticeiat NO: =O. DIOIAUN oak d cc ceed wks sccepeens 957 


BENNY MANDELL Propuce, INC. v. PicK-N-PAY SUPERMAR- 
KETs, Inc. PACA Docket No. 2-4942. Condition — fu- 
sarium and soft rot, advanced — Lot identity — fail- 
ure to establish loss of — Return of produce — agree- 
ment to accept — Portion of lot sold — before discov- 
ery of condition — entitlement to payment for — De- 
ductions for losses and labor — disallowance of — 
Reparation awarded for portion sold 


BERT R. HyBELs, INc. v. TUCKER PRODUCE Co. PACA Docket 
No. 2-3951. Order vacating prior order and dismiss- 
ing complaint 


BERWICK VEGETABLE COOPERATIVE v. A. G. SHORE COMPANY. 
PACA Docket No. 2-4783. Contract terms — f. o. b. 
sale — Implied warranty — reasonable care by ship- 
per instructions to carrier — breach of — Inadequate 
transit facilities — loading on — Negligence — re- 
sponsibility for — Damages — measure of found 
greater than reparation sought — Dismissal 


BETTERAVIA FARMS v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-4987. Default 





2008 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


BILL OrFutt, INC. v. MARVIN E. BERRY, d/b/a MARVIN BERRY 
Company. PACA Docket No. 2-4497. Contract — ab- 
sence of — Services rendered — acceptance and bene- 
fit from — Reasonable value of services rendered — 
calculation of — failure to pay in full — Joint venture 
profits — withholding from — Reparation for 
amount improperly withheld 


Prevailing party — award of fees and expenses to 
Counterclaim — dismissal of 


Bit OrrutTt, INc. v. MARVIN E. Berry, d/b/a MARVIN E. 
Berry Company. PACA Docket No. 2-4497. Order 
on reconsideration 


BILLINGSLEY FARMS, INC. v. E. L. KEMpF & Son, INc., or THE 
Four R’s BROKERAGE Co. PACA Docket No. 2-4408. 
Leaf lettuce — April 15 shipment — acceptance of — 
Alleged breach of contract — Burden of proof — fail- 
ure to sustain — Net proceeds of resale — remittance 
of — Balance due 


Leaf lettuce — April 15 shipment — Warranty of 
suitable shipping condition inapplicable — Net pro- 
ceeds of resale — failure to remit — Contract price — 
failure to pay 


Leaf lettuce — April 22 shipment — Condition de- 
fects — excessive — Breach of warranty of suitable 
shipping condition — Acceptance after breach — 
Damages — measure of — Resale — prompt and prop- 
er — net proceeds of paid — Balance in favor of re- 
spondent 


Total amount unpaid — Setoff — Reparation 


Broker — obligations fulfilled — Complaint against 
broker dismissed 


Birp-In-HAND Potato Co. v. TrI-CouNTY PRODUCE, INC. 
PACA Docket No. 2-4838. Default 


BLUE GOOSE GROWERS, INC. v. A. HARRIS & Company. PACA 
Docket No. 2-4882. Default 


BLUE GOOSE GROWERS, INC v. FLORIDA CiTRUS SALES, INC. 
PACA Docket No. 2-5122. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


BoDINE ProDUCE Co., INc. v. CUSUMANO Bros, Co., INC. 
PACA Docket No. 2-4589. Acceptance — by failure 
to reject — Transportation service and conditions — 
abnormal — Suitable shipping condition warranty — 
absence of breach of — Recovery from carrier — 
amount of deducted from contract price — Repara- 
tion awarded for balance 


The counterclaim is dismissed 


Bonita PACKING Co. v. v. HOUSTON PRODUCT DISTRIBUTING 
Co., Inc. PACA Docket No. 2-4986. Default 


BORELLI PRODUCE DISTRIBUTORS v. FAIR CHESTER TOMATO 
Packers, Inc. PACA Docket No. 2-4208. Dismissal 
— on authorization of complainant . . 


Boston ToMATO Co., INC. v. Conroy Co., INc. PACA Docket 
No. 2-4894. Admission of liability 


BRADY FARMS, INC. v. NEW ERA MARKETING, and PARKER 
Fruit CoRPORATION. PACA Docket No. 2-4409. Con- 
tract terms — failure to agree on — Contract — ab- 
sence of — Negligence — failure to prove — Dismiss- 
MU acs nies et aes y, iiss mega AVR TS OU Gac oe ARR aed ter orate ar nel SID Riera we 8s aNelas 1962 


Prevailing party — award of feesandexpensesto ...............4. 1962 


BRAND BROTHERS PRODUCE, INC. v. AGRI-EXPorRT, INc. PACA 
Docket No. 2-5139. Default 


BREWSTER HEIGHTS PACKING, INC. v. MONARQUE BROKERAGE 
Co. and/or CHOUMAS PRoDUCE Co., Inc. PACA Docket 
No. 2-4594. Open sale — Broker — authority of — 
Agent — for undisclosed principal — Reparation 
awarded against 


Consignment — net proceeds remitted to agent — Dis- 
charge of duty by respondent Choumas — Dismissal 
as to Choumas 


BREWSTER HEIGHTS PACKING, INC. v. HOUSTON PRODUCE DIs- 
TRIBUTING Co., INc. PACA Docket No. 2-5005. De- 


BrIGGS-AITCHISON Co., INC. v. VALLEY PACKING SERVICES IN. 
TERNATIONAL. PACA Docket No. 2-4629. Dismissal 
— settlement between parties 





2010 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Bronco Propuck, INc. v. TAVILLA SALES Company. PACA 
Docket No. 2-5129. Order dismissing cross-claim 


Bup ANTLE, INC. v. Ep RiLey, d/b/a SELVIDGE AND GONZALEZ 
PropucE Co. PACA Docket No. 2-5025. Default 


Bup ANTLE, INC. v. WiLLiIAM A. HALLQuist, d/b/a PoInTs 
West Propuce Distriputors. PACA Docket No. 
2-4764 Admission of liability 


Bup ANTLE, INC. v. CANESTRARO FRUIT AND PRODUCE, INC. 
PACA Docket No. 2-4898. Admission of liability 


Buppy’s PrRopUCE INC. v. SALADS LIMITED, DALLAS. PACA 
Docket No. 2-4848. Default 


BURNAND & Co., INc. v. MERCURIO BrRos., INc. PACA Docket 
No. 2-5133. Default 


BuRNAND & Co., INC. v. GOLDEN SUN PRopUCE Co. PACA 
Docket No. 2-5180. Default 


BusuHMan'’s Inc. v. LARRY MISKELL Company. PACA DOCK- 
ET No. 2-3861. Additional liability — above undis- 
puted amount — Reparation awarded for 


BUSHMAN’S, INC. v. FRANCHER Potato Co., Inc. PACA Dock- 
et No. 2-5021. Default 


BUSHMAN'’S, INC. v. SANFILLIPO BROTHERS, INc. PACA Docket 
No. 2-5036. Default 


ByrD PRopUCE COMPANY v. M & M WHOLESALE PRODUCE. 
PACA Docket No. 2-5058, Default 


BYRNES, EVERETT R., d/b/a BYRNES FARMS v. FRANCHER FRUIT 
Co., INc. now t/a FRANCHER Potato Co., Inc. PACA 
Docket No. 2-5056. Default 


C A B PropucE Company v. Six FLAGS PRODUCE COMPANY. 
PACA Docket No. 2- 4904. Contract terms — f. o. b. 
shipping point — Delivery — partial, by action of 
truck driver — Title — passage of — Risk of loss — 
after title must be assumed by the buyer — Contrac- 
tual obligations — fulfilled upon loading of truck — 
Price protection — period of — Contract price — 
failure to pay in full — Reparation awarded 


C & C Farms v. CLirrorD HIMES, Jr. PACA Docket No. 
2-4869. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


C & D Frozen Foops v. WiILLiAM Dusinsky & Son, INc. 
PACA Docket No. 2-4912. Dismissal — settlement 
between parties 


CALAVO GROWERS OF CALIFORNIA v. B. J. PICKRELL PRODUCE 
Co. PACA Docket No. 2-4931. Default 


CALAVO GROWERS OF CALIFORNIA v. SELVIDGE & GONZALEZ 
ProbuceE Co. PACA Docket No. 2-4935. Default 


CALAVO GROWERS OF CALIFORNIA v. TOLEDO Fruit, INC. 
PACA Docket 2-4957. Default 


CALIFORNIA LETTUCE Farms, INC. v. ReDI-Foops. PACA 
Docket No. 2-4933. Default 


CALIFORNIA LETTUCE FARMS, INC. v. MONTEL CONVENIENT 
Foops, INc. now t/a MONTEL Foops, Inc. PACA Dock- 
et No. 2-4923. Default 


CALIFORNIA LETTUCE FARMS, INC. v. THE COMMISSION HOUSE, 
Inc. PACA Docket No. 2-5224. Order for payment of 
undisputed amount 


CALLAHAN GROCERY COMPANY, INC. v. HORN SALES, INC. 
PACA Docket No. 2-4361. Contract terms — deliv- 
ered sale — risk of loss in transit — Damages — 
failure to prove — Rejection — failure to prove 
NNER NEMO ee eter ce v's hae, sv esha store evdidnia Whe sider Sie wiauckord at wale oaidre 849 


Delivery — refusal to make — Damages — additional 
cost for cover purchase — Reparation awarded 


Counterclaim — for damages — Burden of proof — 
failure to sustain — Dismissal 


CaL-Swiss Foops v. SAN ANTONIO Spice Co., Inc. PACA 
Docket No. 2-3958. Contract — breach of — Ac- 
ceptance — revocation of justified — Consigned 
produce — failure to sell after reasonable effort — 
condemnation and dumping of — Recovery — waiver 
of — Damages pleaded for — consequential only al- 
lowable — Reparation awarded 


CAL-Swiss Foops CoMPANY, a/t/a SECURITY SEED COMPANY Uv. 
Houston Propuce Distrisutors Co., Inc. PACA 
Docket No. 2-5119. Default 


CANON Potato ComPANY, INC. v. JIMMIE SHMON PRODUCE 
BROKER. INc. PACA Docket No. 2-4880. Default 





2012 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


CANON Potato CoMPANY, INC. v. JIMMIE SCHMON PRODUCE 
BROKER, INc. PACA Docket No. 2-4880, Stay order 
— pending issuance of further order 


CARDINAL DISTRIBUTING Co., INC. v. HOUSTON PRODUCE DIs- 
TRIBUTORS Co., Inc. PACA Docket No. 2-5143. 
Default 


CarL Maccio, Inc. v. HARRY BECKER PRopUCE Co. PACA 
Docket No. 2-4538. Good delivery — failure to make 
— Suitable shipping condition warranty — breach of 
— Rejection — untimely — Damages — failure to 
prove — Invoice price — Failure to pay — Reparation 


CASCADIAN FRuIT SHIPPERS, INC. v. SELVIDGE & GONZALEZ 
PropuceE Co. PACA Docket No. 2-5009. Default 


Castro & Son, INc. v. UNITED PRODUCE Farms, INc. PACA 
Docket No. 2-4889. Order for payment of undisputed 
amount 


CERTIFIED GROCERS OF ILLINOIS, INC, v. E. C. REINAUER & 
Sons, Inc. PACA Docket No. 2-4780. Dismissal — 
settlement between parties 


CHARLES WETEGROVE Co., INC. v. JOSLYN Frurr Co. PACA 
Docket No. 2-4884. Default 


Cuers’ Best Foops v. Fruit Distriputinc Corp. PACA 
Docket No. 2-4552. Default 


CHRISTY Crops, Inc. v. AGVEST, INc. PACA Docket No. 
2-4466. Contract — failure to prove breach of — 
Damages — failure to prove — Contract price — 
failure to pay in full — Reparation awarded 


CIRPRIANO, SALVATOR M., d/b/a ARROW PACKING Co. v. 
Conroy Co., Inc. PACA Docket No. 2-4893. Admis- 
sion of liability 


COACHELLA IMPERIAL DISTRIBUTORS v. PROFFER WHOLESALE 
PRODUCE, INC, and/or THE GILBERT BROKERAGE CoM. 
PANY. PACA Docket No. 2-4057. Broker — authority 
of — payment to not constituting payment to seller — 
Consignment — failure to establish — Reparation 
awarded against Proffer 


Dismissed as to The Gilbert Brokerage Co 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


COACHELLA-IMPERIAL DISTRIBUTORS v. FRANKLIN PRODUCE 
Co. and/or THE GILBERT BROKERAGE Co. PACA 
Docket No. 2-4076. Agent — lack of authority in — 
assumption of risk of loss — Reparation awarded 
against Franklin — Dismissed as to Gilbert 


COACHELLA-IMPERIAL DISTRIBUTORS v. GUS MERCURIO FRuIT & 
PropucE Co. and/or THE GILBERT BROKERAGE Co. 
PACA Docket No. 2-4075. Agent — Lack of 
authority in — assumption of risk in dealing with — 
Contract — absence of — Payments — to broker 
absent authority of to collect — Net proceeds of sale 
— determined as market value — Reparation against 
Mercurio — Dismissed as to Gilbert 


COACHELLA-IMPERIAL DISTRIBUTORS v. UNITED FRUIT AND 
PropucE Co. and/or THE GILBERT BROKERAGE 
Company. PACA Docket No. 2-4114. Acceptance — 
absent contract — Broker — authority of — Contract 
— absence of — Proceeds of sale — determined as 
reasonable market value — Reasonable market value 
— reparation awarded for 


COACHELLA-IMPERIAL DISTRIBUTORS Uv. FRANKLIN PRODUCE Co. 
and/or GILBERT BROKERAGE Co. PACA Docket No. 
2-4076. Order on reconsideration 


COEXPORT INTERNATIONAL, INC. v. WASHINGTON Export MAN. 
AGEMENT Corp. PACA Docket No. 2-5255. Default . 


COHEN, MICHAEL, d/b/a MIKE’S FARMERS MarKET. PACA 
Docket No. 2-5116. Flagrant and repeated violations 
— failure to pay — Admission of facts — by failure to 
file answer — Publication of facts 


COLORADO POTATO GROWERS EXCHANGE v. PASCAGOULA 
PropucE & CoFFEE Co. PACA Docket No. 2-4881. 
Default 


COMMUNITY-SUFFOLK, INc. PACA Docket No. 2-4895. Ad- 
mission of liability 
CONGDON ORCHARDS, INC v. FRED C. Vogcti, d/b/a P.B.S. 


Company. PACA Docket No. 2-5135. Default 


CONSOLIDATED-TOMOKA LAND Co., a/t/a LAKE PLACID GROVES 
v. FLORIDA Crrrus SALES, Inc. PACA Docket No. 
2-5102. Default 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Cook DISTRIBUTING Co v. UNISOURCE SuPPLY Co. INc., PACA 
Docket No. 2-4960. Default 


Co-OPERATIVE GROWERS’ ASSOCIATION, INC. v. UNITED PRO- 
pucE Farms, Inc. PACA Docket No. 2-4859. Ad- 
mission of liability 


County Propuce, Inc. v. CARNEY Bros. PropucE. PACA 
Docket No. 2-5173. Default 


COUTURE FARMS v. TIMELY DISTRIBUTING. PACA Docket No. 
2-4995. Dismissal — settlement between parties 


CROSETTI FROZEN Foops, INC. v. REGIONAL SALES CorpP., a/t/a 
SABIN MEYER & Co. PACA Docket No 2-4966. 
Default 


CULIACAN PRODUCE Co. INC. v. MONROE TOMATO RE-PACKERS, 
Inc. PACA Docket No. 2-5048. Default 


D’aRRIGO Bros. Co. OF CALIFORNIA v. BRINKLEY & COMPANY, 
Inc. PACA Docket No. 2-4906. Default 


D-KAL DISTRIBUTING Co., INC. v. MERCURIO Bros., INc. PACA 
Docket No. 2-5037. Default 


D. R. (Bub) SHAFFER, INC. v. M & M WHOLESALE PRODUCE. 
PACA Docket No. 2-5019. Default 


DEBRUYN PRODUCE COMPANY v. ARROW PACKING Co. PACA 
Docket No. 2-3962. Contract — for ungraded onions 
— Good delivery made on — Contract price — failure 
to pay in full — Reparation awarded 


DEBRUYN PRODUCE Co. v. TOLEDO Frurt, INc. PACA Docket 
No. 2-4868. Default 


DEBRUYN PropUCE Co. v. A. Harris & Company. PACA 
Docket No. 2-5017. Default 


DEBRUYN PRODUCE Co. v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5076. Default 


DEMARCO PRODUCE Co. v. HOUSTON PRODUCE DIsT. Co., INC. 
PACA Docket No. 2-5075. Default 


DiGio1A, AMATORE v. DINO PRODUCE, INc. PACA Docket No. 
2-3784. Acceptance — by dominion and control — 
Contract — failure to prove modification of — Ex- 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


press warranty — absence of — Suitable shipping 
condition warranty — applicability and breach of — 
Damages — measure of — Reparation awarded 


D1MareE BROTHERS, INC. v. DONNA D’ANGELO, d/b/a TRI-STATE 
PACKING Co. PACA Docket No. 2-4984. Default 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5160. Default 


DAVE WALSH ComMPANY, INC. v. JOS. NOTARIANNI AND Co. 
PACA Docket No. 2-4947. Contract terms — f. o. b. 
shipping point sale — Notice of rejection — failure to 
give — Inspection — lateness of — Contract — failure 
to prove breach of — Reparation awarded 


Dave WALSH Co., INc. v. THE GOLUB CorPORATION. PACA 
Docket No. 2-4493. Contract — f. o: b. shipping 
point — Suitable shipping condition — good delivery 
made at destination — Rejection — without reason- 
able cause — Damages — measure of — Reparation 
awarded 


DAVE WALSH Co. OF SALINAS, INC. v. HOUSTON PRODUCE 
DistripuTors Co., Inc. PACA Docket No. 2-5142. 
Default 


WALSH COMPANY, INC. v. ROGERS WHOLESALE 
Company. PACA Docket No. 2-4981. Dismissal — 
settlement between parties 


Davi M. SLAUGHTER & Son, INC. v. VEGETABLE JUICES, INC. 
PACA Docket No. 2-3401. Order on reconsideration 


Davip M. SLAUGHTER AND Son, INC. v. VEGETABLE JUICES, 
Inc. PACA Docket No. 2-3401. Stay order — pend- 
ing issuance of further order 


Davi M. SLAUGHTER AND Sow, INC. v. VEGETABLE JUICES, 
Inc. PACA Docket No. 2-3401. F. o. b. transaction — 
Off-grade garlic — Infestation — time of — Merchan- 
tability — failure to establish liability for breach of 
warranty of — Suitable shipping condition warranty 
— breach of — failure to establish liability for — Risk 
of loss — passing of — Contract price — failure to pay 
— Reparation awarded 


Counterclaim — freight and storage costs — Burden 
of proof — failure to sustain — Dismissal 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


DAVIS PACKING ComPANY v. A. Harris & Company. PACA 
Docket No. 2-4955. Default 


DEARDORFF-J ACKSON COMPANY v. NEW YorK FRuIT AUCTION 
Corp. PACA Docket No. 2-4619. Agency — failure to 
establish — Purchaser — actual, acting for himself 
only — Confirmation of sale — failure to reject not 
causing existence of contract — Proceeds of sale — 
full remittance of — Dismissal 


DENNIS PRODUCE SALES, INC. v. BILLINGSLEY FARMS, INC. 
PACA Docket No. 2-4676. Burden of proof — failure 
to sustain — Deductions — offsetting — Dismissal 


DIXIELAND PRODUCE INC. v. PETE LEWIS GIANGROSSI, d/b/a 
Pete Propuce. PACA Docket No. 2-4883. Dismissal 
— settlement between parties 


Dixon TomM-A-TOE Propuck, INc. v. Louis KALECK, d/b/a 
KALECK DISTRIBUTING COMPANY. PACA Docket No. 
2-4806. Interim order and Order for fees and ex- 
MOG fas vu ccidinie sistance Soo alata. aba HIE ely id EIA aero med aCee ea a 1794 


Don R. SmirH ENTERPRISES, d/b/a WABASH VALLEY SALES. 
PACA Docket No. 2-5252. Flagrant and repeated 
violations — misrepresentation — fresh tomatoes, as 
to size — Sanction 


Donato Propuce, Inc. PACA Docket No. 2-4709. Answer 
— failure to file — Flagrant and repeated violations 
— failure to pay promptly and in full — Sanction 


DONNA JEAN PACKING, INC. v. AUSTER Co., Inc. PACA 
Docket No. 2-4596. Order vacating prior order and 
Reopening after default 


DONNA JEAN PACKING, INC. v. THE AUSTER COMPANY, INC. 
PACA Docket No. 2-4596. Dismissal — settlement 
between parties 


Dunson, THOMAS F., d/b/a D & D Propuce. PACA Docket 
No. 2-4843. Consent order 


Duzik DISTRIBUTING Co. v. UNITED PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 2-4877. Default 


E. H. PARENT, INC. v. FARGO Potato Co., Inc. PACA Docket 
No. 2-4353. Accord and satisfaction — established as 
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to shipments A and B — Empty bags — claim for not 
considered 


Shipment C — rejection without reasonable cause — 
Resale — prompt and proper — Damages — measure 
of — Reparation awarded for 


. MALLETT, INc. v. AMIGO Foops Corp. PACA Docket 
No. 2-4878. Contract terms — shipping require- 
ments as to quantity and size — failure to comply 
with — Damages — failure to show — Contract price 
— withholding from not justified — Reparation 


E. T. L. Corp. v. BAKERS SERVICES, Inc. PACA Docket No. 
2-5256. Default 


EADY, JOANNE M. v. EADY & Associates. PACA Docket No. 
2--3925. Joint venture — net proceeds of sale — 
failure to pay share of — Farm equipment — rental 
contract for — failure to prove breach of — Fiduciary 
duty — failure to prove breach of — Reparation 


awarded for net proceeds 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


EADY, JOANNE M. v. EADY & AssociATEs. PACA Docket No. 
2-3925. Order denying request to set aside. Decision 
and Order 


ENGEBRETSON-GRUPE Co. v. THE GILBERT BROKERAGE Co. 
and/or DEFEO Fruit Co. Inc. PACA Docket No. 
2-4172. Broker — receiving payments and failing to 
remit to seller — Payments to broker — found to be 
proper — broker liable to seller — Price adjustment 
— by broker absent authority to make — obligation 
for difference 


EISENBERG Co., INC. v. SUN RING Foops Division, TAMARA 
Foops, Inc. PACA Docket No. 2-4354. Contract — 
breach of — Delivery — failure to make — Cover pur- 
chase — reasonable and in good faith — Damages — 
measure of — Reparation awarded 


FELDA GROWERS & PACKERS COOPERATIVE v. CHARLES L. 
JONES, d/b/a CHARLES JONES. PACA Docket No. 
2-5157. Default 
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Agriculture Decision—Cont. 


FLORIDA TOMATO Packers, Inc. PACA Docket No. 2-5176. 
Consent order — Sanction 


FLORANCE DISTRIBUTING Co., INC. v. RAIMOND & RAIMOND, 
Inc., and/or GONZALEZ & Heins. PACA Docket No. 
2-4390. Acceptance — by unloading — Condition 
prior to shipment — failure to show — Purchaser — 
actual — Reparation awarded against Raimond & 
Raimond 


Dismissed as to Gonzalez and Heins 


FLORANCE DISTRIBUTING Co., INC. v. S. T. PRODUCE Co., et al; 
Sun TRADING Co. Intervenor. PACA Docket No. 
2-4085. Dismissal — settlement agreement 


FLORANCE DISTRIBUTING Co., INC. v. WILLIAM A. HALLQUIST, 
d/b/a Potnts West Propuce Distriputors. PACA 
Docket No. 2-4852. Default 


FLoypD J. HARKNESS Co., INc., d/b/a UNITED PACKING Com. 
PANY uv. DAN GARCIA BROKERAGE, Inc. PACA Docket 
No. 2-4643. Destination — instructions for — Diver- 
sion and acceptance by buyer — Transportation serv- 
ice and conditions —- abnormal — Damage — failure 
to submit proof as to cause — Reparation awarded 


Fo.tsom Farms, Inc. v UNITED PRODUCE Farms, Inc. PACA 
Docket No. 2-4914. Admission of liability 


Foop Fair Stores, INC., a/t/a FoRT FAIRFIELD POTATO Co. v. 
TAVILLA SALES Company. PACA Docket No. 2-4896. 
Default 


FORNASERO OF CALIFORNIA v. STAN C. BRown, d/b/a B. J. B. 
PACA Docket No. 2-5201. Order for Payment of un- 
disputed amount 


FOWLER PACKING Co., INC. v. FRANKLIN PRODUCE Co., INC. 
and/or THE GILBERT BROKERAGE Co., Inc. PACA 
Docket No. 2-4052. Broker — authority of — pay- 
ment to unauthorized and does not absolve liability to 
seller — Reparation awarded 


FOWLER PACKING COMPANY, INC. v. UNITED Fruit & PRODUCE 
ComPANY, and THE GILBERT BROKERAGE COMPANY. 
PACA Docket No. 2-4123. Broker — authority of — 
Evidence — failure to submit — Renegotiation of sale 
— by broker absent concurrence of shipper — Rejec- 
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tion — failure to make — Reparation awarded against 
United Fruit & Produce Co. 


Di REIT io vos oo a cero ounce eee Oe 


FRANCHER Potato Co., Inc. PACA Docket No. 2-4940. 
Sanction — Consent 


FRANCIS J. PHELAN SALES, INC. v. FRED C. VOEGTLI, d/b/a P. 
B.S. Company. PACA Docket No. 2-5166. Default 


FRANK MARCHESOTTO & Co. v. A-1 QUALITY PRopucE. PACA 
Docket No. 2-4504. Contract price — failure to pay 
in full — Interstate commerce — established — Rep- 
EMU aos ORE 5 Saas de Sele ie Sena SOO AN Se Ewes 87 


Frep A. Ross Potato — ONION COMPANY v. CHICAGO POTATO 
Co., Inc. and F. E. BALDWIN & Company. PACA Dock- 
et No. 2-4827. Dismissal — discharge in bankruptcy. 
as to Baldwin 


FRUDDEN PRropuceE, INc. v. MCMAHAN Propuce, Inc. PACA 
Docket No. 2-5015. Default 


Fruit SALAD, INC. v. ROSENBLUM-WALTER & Co., Inc. PACA 
Docket No. 2-5099. Default 


G & G SALgs, INc. v. Kap’s Foops, Inc. PACA Docket No. 
2-5103. Default 


G & S PropucE Company, INc. v. HousToN PrRopuceE DISTRIB- 
UTING Co., Inc. PACA Docket No. 2-4988. Default 


G & S PropuceE Co., Inc. v. P. B.S. Company, PACA Docket 
No. 2-5179. Default 


G. FAvA Fruit Company. PACA Docket No. 2-5136. Fla- 
grant and repeated violations — failure to pay net 
proceeds of sale — Sanction 


GATEWAY POTATO CORPORATION v. FRANCHER Potato Co. 
Inc. PACA Docket No. 2-4944. Admission of liabil- 


GATEWAY PoTATO CORPORATION v. GREAT LAKES PRODUCE OF 
Fiorina, INc. PACA Docket No. 2-5093. Default 


GeM STATE SALEs, INc. v. LOWELL Propuce, INc., and/or 
OzARK Potato Company. PACA Docket No. 2-4289. 
Contract price — failure to pay — Payment guaran- 
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tee — failure to prove — Purchaser — actual — solely 


responsible for payment — Reparation awarded ........... 


GENERAL Fruit SALES INCORPORATED v. HOUSTON PRODUCE 
Distriputors Co., Inc. PACA Docket No. 2-5132. 


OEE 5 obs Mal hfe Sv TOROS Ee OTS I nie 


GEORGE ARAKELIAN FARMS, INC. v. HARAL Fruits & PRo- 
puck, Inc. PACA Docket No. 2-3581. Rejected pro- 
duce — acceptance for resale — Reasonable value — 
net proceeds of resale accepted as — Reparation 


VOTRE ROE. 5.552633 ,5) Gin ares eie RWS he elo Oy a ae eee es 


Prevailing party — award of fees and expenses in 


Connection WH OFAN ROANIOR soo. 60. sickhcdghs sees 


GEORGE DEPAOLI DISTRIBUTING Co. v. JONES VALLEY PRO- 


pucE Co., Inc. PACA Docket No. 2-4851. Default ......... 


Git, JAcK A., d/b GILL CoRN FARMS v. UNITED PRODUCE 
Farms, Inc. PACA Docket No. 2-4890. Admission of 


PAGES OY ce. cie: cussey atotsheeas SITs te oe eer ous ea « herepraxenetnl eps fos 


GIRAZIAN Fruit Co., INc. v. MeRcuRIO Bros. INc. PACA 


Dovket No, 2=5123. Detm@alt: -<.. csivjesivsscretu dais eas bracts 


GIUMARRA VINEYARDS Corp. v. UNITED Fruit & PRODUCE Co. 
and/or THE GILBERT BROKERAGE Co. PACA Docket 
No. 2-4160. Broker — authority of — payment to — 
Contract price — failure to pay — Reparation award- 


GR Tea ale ov tenes ot cee hace wee nee a 


GIUMARRA VINEYARDS Corp. v. UNITED FruIT & PRODUCE Co. 
PACA Docket No. 2-4160. Stay order — pending is- 


BUNNCE OL TUPEMOEOPGEE: i655 c.5, Secs iis eco Spe fete ee ete 


GIUMARRA VINEYARDS Corp. v. UNITED FruIT & PRODUCE CoO., 
and/or THE GILBERT BROKERAGE Co. PACA Docket 


No. 2-4160. Dismissal — settlement made ............... 


GLOBAL Foops Exporters, INC. v. PASCHAL R. BEARE and 
LARRY DEAN ELMER, d/b/a LARRY ELMER BROKERAGE 
Co. PACA Docket No. 2-4580. Contractual obliga- 
tion — breach of — Misdelivered goods — consign- 
ment of — Net proceeds of sale — remittance of — In- 
land transportation costs — of misdelivered goods — 


PEPALALION OWOVRE TOL 66 2s sins 6 sled sikmag eee Merete ce 


Claim for damages for nondelivery and for lost profits 
— Burden of proof — failure to sustain — Dismissal ........ 
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Counterclaim — failure to substantiate — Dismissal ............... 


GOLMAN-HAYDEN Co., Inc. v. Ep RiLeEy, d/b/a SELVIDGE & 
GONZALEZ PRopucE CO. PACA Docket No. 2-5008. 
Default 


GONZALEZ PACKING Co. v. MCMAHAN Propuce, Inc. PACA 
Docket No. 2-5016. Default 


GONZALES PACKING CoMPANY v. S. W. Propuce, Inc. PACA 
Docket No. 2-5158. Default 


GOODIE BRAND PACKING Corp. v. P. TAVILLA Co., INc. PACA 
Docket No. 2-4830. Oral contract — failure to prove 
breach of — Contract terms — f. o. b. sale — Unau- 
thorized deductions — failure to prove — Reparation 
awarded : 1072 


GOODIE BRAND PACKING Corp. v. P. TAVILLA Co., Inc. PACA 
Docket No. 2-4830. Order dismissing Petition to Re- 
open and Rehear 


GRANADA MARKETING Co. v. SOL SALINS, INc. PACA Docket 
No. 2-4839. Dismissal — settlement between parties 


GRANADA MARKETING Co. v. BEN GATz Co. PACA Docket 
No. 2-4322. Express warranty — absence of — Suit- 
able shipping condition warranty — breach of — Fail- 
ure to give timely notice of breach — Transportation 
service and conditions — normal — warranty — suit- 
able condition applicable — Purchase price — failure 
to pay in full —-Reparation awarded 


GRANADA MARKETING, INC. v. DENNIS R. DENMARK, d/b/a 
PASCAGOULA PRODUCE & COFFEE Co. PACA Docket 
No. 2-5074. Default 


GRANADA MARKETING COMPANY v. MERCURIO BROTHERS, INC. 
PACA Docket No. 2-4998. Admission of liability 


GRAY'S GROVES, INC. d/b/a GRAY’S ORANGE BARN v. MONROE 
GLEATON. PACA Docket No. 2-4919, Default .................005. 490 


GREAT LAKES PRODUCE OF FLORIDA, INC. v. W.S. “BILL” 


GRIMES PropucE Co. PACA Docket No. 2-4900. De- 


GREAT LAKES PRoDUCE OF FLoripDA, INc. PACA Docket No. 
2-5049. Sanction — revocation of license — Consent ............... 954 
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GREAT LAKES Fruit & Propuce, INC. v. PASCAGOULA 
PRODUCE & COFFEE Co. PACA Docket No. 2-4975. 
Default 


GREEN GROVE CiTRUuS, INC. v. FRED C. VOEGTLI, d/b/a P. B.S. 
Company. PACA Docket No. 2-5177. Default 


GREEN VALLEY FARMS v. LARRY MISKELL Co. and/or HOLL- 
MANN COMMISSION CoMPANY, Inc. PACA Docket No. 
2-4062. Agent — lack of authority in — Broker — 
payment to absent authority to collect — Acceptance 
absent contract — liability for reasonable market 
value — Damages — failure to prove — Payment to 
broker — not constituting payment to seller — Rep- 
aration awarded 


GREEN VALLEY PRODUCE Co-Op v. SALADS LIMITED, DALLAS, 
Inc. PACA Docket No. 2-5002. Default 


GREEN VALLEY FARMS v. LARRY MISKELE Co. et al. PACA 
Docket Nos. 2-4063, 2-4064, 2-4065. Order denying 
motion to reopen 


GRIFFIN & BRAND SALES AGENCY, INC. v. PASCAGOULA 
PRODUCE & CoFFEE Co. PACA Docket No. 2-4926. 
Default 


GRIZZARD BROTHERS v. RICHARDSON PRODUCE Co. PACA 
Docket No. 2-4834. Dismissal — petition in bank- 
ruptcy by respondent 


GRONOSTALSKI PRODUCE CorP. v. ERNIE JOHNSON AND SON, 
PACA Docket No. 2-4781. Contract specifications — 
failure to comply with — Dumping — inability to sell 
due to size — Damages — measure of — Reparation 
awarded for value of produce dumped, after payment 
for full shipment 


Market price — decline in — damages resulting from 
— Settlement agreement on claim for damages — 
negotiated by deduction from invoice price — further 
claim dismissed 


GRONOSTALSKI PRODUCE CorP. v. ERNIE JOHNSON AND SON. 
PACA Docket No. 2-4781. Order on reconsideration 


GROSSMAN, JEROME, d/b/a JEROME BROKERAGE & DISTRIB- 
UTING COMPANY v. GEORGE H. Crorutt, d/b/a 
CounTRY Propuce. PACA Docket No. 2-4847. Con- 
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tract price — failure to pay in full — Reparation 
awarded for 


H. Farr & Son, Inc. PACA Docket No. 2-4731. Wilfull, fla- 
grant and repeated violations — failure to account 
truly and correctly and failure to pay promptly and 
in full — Sanction 


H. M. SHIELD, INc. & VAN BUREN CouNTY FRuIT EXCHANGE 
OF Fiorina, INc., d/b/a VBJ PACKING v. WILLIAM G. 
VICARI, d/b/a PLEASANT PLAINS PRODUCE. PACA 
Docket No. 2-5055. Default 


. SHIELD, INC. v. MINNESOTA PRopUCE. PACA Docket 
No. 2-4432. Diversion — after rejection — Purchaser 
— actual — Broker — failure to prove breach of duty 
by — Dismissal 


H. Y. MINAMI & Sons v. SALADS LIMITED, DALLAS, INc. PACA 
Docket No. 2-5150. Default 


HAL MERDLER PRODUCE, INc. PACA Docket No. 2-4793. Fla- 
grant and repeated violations — failure to pay 
promptly and in full — Sanction 


HALL, RoBert M. (Bos) v. NEWAY PRODUCE Co., INc. PACA 
Docket No. 2-4501. Contract terms — condition for 
adjustment — Adjustment clause — not brought into 
effect — Shipping costs — disallowance cf — Claim 
for interest on entire amount — disallowed — In- 
terest — allowed on disputed amount only — Repara- 
tion awarded 


HARDINGS FEDERAL FRUIT DISTRIBUTORS v. R. M. GERAWAN 
Co., Inc. PACA Docket No. 2-4630. Brokerage fees 
—- entitlement to — Reparation awarded for 


HARDEN Farms OF CALIFORNIA v. MICHAEL J. NAVILLA, INC. 
PACA Docket No. 2-4522. Acceptance — by unload- 
ing — Late arrival — misrouting by seller — Con- 
dition on inspection — excessive deterioration — 
Damages — measure of — Invoice price — offset en- 


Counterclaim — valid — Reparation awarded for over- 
balance damages above invoice price 


HATCHER, WADE and Doris HOLLAND, d/b/a WADE HATCHER 
and D. C. HOLLAND v. NEWTON WHITE and NEWTON 
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DouGLas Wire, d/b/a FARM OUTLET. PACA Docket 
No. 2-4646. F.o.b. sale — suitable shipping condition 
warranty — risk of loss in transit — Acceptance — by 
failure to give notice of rejection — Transportation 
service and conditions — abnormal — warranty of 
suitable shipping condition not applicable — Contract 
price — failure to pay — Reparation awarded 


HELMS Potato Co. v. JIMMIE SHMON PRODUCE BROKER, INC. 
PACA Docket No. 2-4879. Default 


HELMS Potato Co. v. JIMMIE SCHMON PRODUCE BROKER, INC. 
PACA Docket No. 2-4879. Stay order — pending is- 
suance of further order 


HELMS Potato Co. v. M & M WHOLESALE Propuce. PACA 
Docket No. 2-5067. Default 


HERNANDEZ, JAIME CARRILLO v. R & L PRODUCE COMPANY, 
Inc. PACA Docket No. 2-4373. Jurisdiction — estab- 
lished — International commercial transaction — 
Grower's contract of parties to — execution of — Au- 
thority to execute — established — Contract — 


repudiation of — Accounting — failure to make — 
Computed accounting — based upon gross proceeds 
— determining grower’s share of profits — Net pro- 
ceeds to grower — failure to pay — reparation 
awarded for 


HIGHLAND ORCHARDS v. FRANCHIER Potato Co. PACA 
Docket No. 2-5022. Default 


HOLLINGSWORTH DISTRIBUTING Co., INC. v. FLORIDA CITRUS 
SALES, Inc. PACA Docket No. 2-5068. Default 


HorWATH & Co., INc, d/b/a GONZALES PACKING Co v. DONNA 
D’ANGELO, d/b/a TRISTATE PACKING Co. PACA 
Docket No. 2-5077. Default 


Houston Propuce Distriputors, Inc. PACA Docket No. 
2-4841. Revocation of license — Consent 


HOVERSON & Sons v. GLOBUS Foop Propucts, Inc. PACA 
Docket No. 2-5045. Default 


HOWARD FARMS, INC. v. THE A. E. ALBERT & Sons, INc. Dis- 
missal — settlement between parties 


IDAHO FRuIT SALES, INC. v. MILWAUKEE PRODUCE DISTRIBUT- 
ING Co., Inc. PACA Docket No. 2-4326. Contract 
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terms — f.o.b. shipping point — U.S. No. 1 cherries — 
Good delivery standards — met at destination — 
Modification of contract — voided on meeting of 
grade requirements — Liability for original contract 
price first load less amount already paid 


Contract terms second load — f.o.b. shipping point — 

U.S. No. 1 cherries — Risk of loss during transit — 
on f.o.b. shipping point sale — Good delivery stand- 
ards — met at destination — Contract — failure to 
prove breach of 


Total liability — reparation awarded for 


INTER HARVEST, INC. v. PASCAGOULA PRODUCE & COFFEE Co. 
PACA Docket No. 2-4974. Default 


INTERNATIONAL FRUIT GROWERS AND SHIPPERS, INC. v. 
SAMUEL DOMINQUEZ, d/b/a DOMINQUEZ PRODUCE. 
PACA Docket No. 2-5134. Default 


J. R. SmmpLtot CoMPANY v. GREAT LAKES PRODUCE OF 
FLoripA, Inc. PACA Docket No. 2-5182. Default 


J-B DISTRIBUTING Co. v. UNITED PRODUCE Fars, Inc. PACA 
Docket No. 4939. Admission of liability 


J & J Propuce Co. PACA Docket No. 2-4845. Accounting 
— false and incorrect — Consignment sales — net 
proceeds of — Flagrant and repeated violations — 
failure to pay promptly net proceeds of consignment 
sales — Sanction 


J. R. Norton ComMPANY v. JOHN J. McMartuy d/b/a 
McMartnuy Propuce. PACA Docket No. 2-4918. De- 


J. R. Norton Co. v. Pot. DATTILO AND Company. PACA 
Docket No. 2-4505. Contract — breach of — Good de- 
livery standards — failure to meet — Suitable ship- 
ping condition — applicability of warranty of — Dam- 
ages — measure of — overbalance — Dismissal 1940 


Counterclaim — Resale expenses — absence of result- 
ing from breach — Overbalance — reparation 
awarded for 1940 


JACK Frost Fruir COMPANY v. HOUSTON PRODUCE DIs- 
TRIBUTING Co., Inc. PACA Docket No. 2-4951. De- 
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J ACK & AL WHOLESALE Propuce. PACA Docket No. 2-4792. 
Flagrant and repeated violations — failure to pay net 
proceeds of sale — Sanction 


JACOBSON Propuck, INc. v. R. L. BURNETT BROKERAGE 
Company, a/t/a Best Potato PRopUCTS COMPANY. 
PACA Docket No. 2-4794. Agency — established — 
Authority — evidence of — Purchaser — actual — 
Contract price — failure to pay — Reparation 


JAMES Burns & Sons Farms, INc. v. MUTUAL PRODUCE, INC. 
PACA Docket No. 2-4675. Contract terms — deliv- 
ered sale — Contract price — failure to pay in full — 
Damages — failure to prove — Reparation awarded . 


JENNARO, THOMAS A., d/b/a TOM JENNARO AND ASSOCIATES v. 
Crown Propuce Co. PACA Docket No. 2-4863. Dis- 
missal — settlement between parties 


JOE CoppoLA & Co., Inc. PACA Docket No. 2-4886. 
Accounting — false and incorrect — Flagrant and re- 
peated violations — Inflated sales prices — Collecting 
and retaining the difference between actual and in- 
flated — Misrepresentation — of sales prices to 
buyers — Publication of facts 


JOE PHILLIPS, INC. v. SELVIDGE AND GONZALEZ PRODUCE 
Company. PACA Docket No. 2-4968. Default 


JOE PHILLIPS, INC. v. BELAIR PRODUCE ComPANY, INc. PACA 
Docket No. 2-4798. Rejection — ineffective — Ac- 
ceptance — for own account — Damages — failure to 
prove — Failure to pay contract price in full — 
Reparation awarded 


JOE PHILLIPS, INC. v. PRODUCE BROKERS & DISTRIBUTORS, INC. 
PACA Docket No. 2-487. F.o.b. transaction — Suit- 
able shipping condition — breach of warranty of — 
Damages — measure of — Reparation awarded 


JOHN LIVACICH PRODUCE, INC., a/t/a VISTA SALES v. ROCKY 
Propuce, Inc. PACA Docket No. 2-4500. Contract 
terms — price arrival basis — Rejection — without 
reasonable cause — Resale — expenses of — Damages 
— resale expenses and reasonable value of goods 
missing and unaccounted for — Reparation awarded 


JOHN LIvACcICH PrRopucg, INc. v. M-K & Sons PRODUCE 
Company. PACA Docket No. 2-4905. Broker — no- 
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tice to — authority of — Condition on arrival — de- 
fective — Damages — inability to show — Evidence — 
absence of as to cause of condition — Contract of sale 
— failure to prove rescission of — Contract price — 
failure to pay in full — Reparation awarded 


JOHN E. Russo Probuce Co., Inc. PACA Docket No. 2-5041. 
Revocation of license — Consent 


JOHN H. NorMAN & Sons DISTRIBUTING Co., Inc. PACA 
Docket No. 2-4332. Capital — inadequacy of — In- 
solvency found not to negate wilfullness — Wilfull, 
flagrant and repeated violations — failure to pay — 
WIN PIR ooh ns ae os sects Pe Ce Odo oe eek CaaS 705 


JOHNSON, Dick, d/b/a Dick JOHNSON FARMS v. GRASSO Foops, 
Inc. PACA Docket No. 2-5064. Acceptance — by fail- 
ure to reject — Contract — breach of — Damages — 
failure to establish scope of — Computation of loss — 
failure to prove basis for — Contract price — failure 
to pay — Reparation awarded 1920 


JONES VALLEY PRODUCE Co., INc. PACA Docket No. 2-4840. 
Flagrant and repeated violations — failure to pay — 
Sanction 


JOSEPH KING & SONS PRODUCE COMPANY v. UNITED PRODUCE 
Farms, Inc. PACA Docket No. 2-4885. Admission of 
liability 


JUSTUS-WINGATE APPLE PACKERS, INC. v. HOUSTON PRODUCE 
DistripuTors Co., Inc. PACA Docket No. 2-5112. 
Default 


KAPLAN’S Fruit & PRopUCE Co., INC v. JIM WEATHERFORD 
Company. PACA Docket No. 2-4546. Accounting — 
failure to make — Condition defects — failure to sub- 
mit evidence of — Affirmative defenses — timely 
filed — Notice of rejection — untimely — Contract 
price — failure to pay in full — Reparation awarded . 


KELLY PRODUCE, INC. v. AMERICAN FRUIT PURVEYORS, INC. 
PACA Docket No. 2-4695. Contract terms — ‘ship- 
ment’ f.o.b. — Negligence — absence of — Disposition 
— unknown — Risk of loss — in ‘shipment’ f.o.b. 
transaction — Trucker — uninsured — failure of to 
arrive at destination — Reparation awarded for con- 
tract price 
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KiNG SALAD Avocapo Co., INC. v. SELVIDGE & GONZALEZ 
Propuce Co. PACA Docket No. 2-5011. Default 


KinGs CANYON Fruit SALES Corp. v. M & M WHOLESALE 
Propucr. PACA Docket No. 2-5020. Default 


L. R. Morris PRODUCE EXCHANGE, Inc. PACA Docket No. 
2-4324. Express agreement — absence of — Flagrant 
and repeated violations — failure to pay promptly 
and in full — Sanction 


L. S. TAUBE COMPANY v. STANLEY BLOOM, d/b/a STANLEY 
Boom Propuce. PACA Docket No. 2-4560. Accept- 
ance — by diversion — Contract — actual parties to 
— Contractual obligations — not abrogated by ulti- 
mate purchaser — Diversion — responsibility for — 
Contract price — failure to pay — Reparation 
awarded 


La Casita FARMS, INC. v. UNITED MELON DISTRIBUTORS, INC. 
PACA Docket No. 2-4607. Accord and satisfaction 
— failure to prove — Contract price — failure to pay 


Price adjust — failure to prove — Failure to pay in 


Condition defects — excessive — Contract — breach 
of — Damages — failure to prove — Balance due on 
Contract Price — BAIGAMAONEOL 6 vc.0:s:016.s daserermigeieigows Hoe 4.10.86 beh 1945 


Total liability — reparation awarded for 
Stay order — pending issuance of further order 


LANGDON, JEROME & SUE, d/b/a JEROME LANGDON PRODUCE v. 
WILLIAM G. VICARI, d/b/a PLEASANT PLAINS PRODUCE. 
PACA Docket No. 2-5054. Default 


LANIER FARMS v. FARMER MARKET. PACA Docket No. 
2-4967. Default 


LIMPERIS, EDWARD, ASSIGNEE OF GRIDLEY, MAXON & Co. v. 
VENTURA VALLEY PACKING Co., INc. PACA Docket 
No. 2-4507. Negligence — failure to prove — Aban- 
donment to carrier — time of — Consignment sale — 
deficit from for account of consignor — Reparation 
awarded 
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LIVINGSTON, J. M. v. ROGER BRowN, d/b/a ROGER BROWN AND 
Sons Propuce Co. PACA Docket No. 2-5069. 
Default 


LEDLOW & CoLe. PACA Docket No. 2-5232. Flagrant and re- 
peated violations — misrepresentation as to size — 
Off-sizes — excess of tolerance for U. S. Grade fresh 
tomatoes — Sanction — consent 


Lewis Caric & Sons v. WILLIAM A. HALLauist, d/b/a/ Points 
West Propuce Distriputors. PACA Docket No. 
2-4741. Contract — failure to prove breach of — 
Contract price — failure to pay — Reparation award- 


LowriE PropucE AND PACKING Co. v. Houston PRODUCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-4989. 
Default 


LyNnDS, WENDELL A. v. ROBERT L. BURNETT, JR. and/or 
Rosert L. Burnett Sr. PACA Docket No. 2-4870. 
Agreed purchase price — failure to pay — Admission 
of facts — by failing to file answer — Reparation 
awarded against respondent Robert L. Burnett, Sr. ...........2.44. 1604 


Cause of action — absence of as to Robert L. Burnett, 
Jr. — Dismissal 


LYNN JOSEPHSON PRODUCE, INC. v. SELVIDGE & GONZALEZ 
PropucE Co. PACA Docket No. 2-5033. Default 


McCLUvRE, d. C., d/b/a Cy-Lou FARMS PRODUCE DIVISION v. 
NATALIE A. PACILEO PICARDO, d/b/a ERIE COUNTY 
FARMS OUTDOOR MARKET. PACA Docket No. 2-5034. 
Default 


M & M Ponto, INc. v. RicHArRD T. Cutis, d/b/a CAYUGA 
Foops. PACA Docket No. 2-4907. Default 


M & M Tomato Co., INc. v WATSON-CARR PRODUCE Co., INC. 
PACA Docket No: 2=51G64. Default... <.. 5c ccc cv ccc ecccesna de 1511 


M & M Tomato Co., INc., v. HOUSTON PRODUCE DISTRIBUTOR 
Co., Inc. PACA Docket No. 2-5171. Default 


M. J. FARRIS BROKERAGE Co. v. ALFRED H. Cralcs, JR., d/b/a 
Craics Propuce. PACA Docket No. 2-5152. Default 
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MAINE Potato GROWERS, INC. v. GREAT LAKES PRODUCE OF 
Fiorina, Inc. PACA Docket No. 2-5130. Default 


MALAGA COOPERATIVE, INC. v. MICHAEL R. MIRABELLI db/a 
MIRABELLA FRuIT SALES. PACA Docket No. 2-4920. 
Default 


MALITo’s ROLLING HILLS ORCHARDS v. FT. WAYNE PRODUCE 
Company. PACA Docket No. 2-4144. Merchantabil- 
ity — breach of implied warranty of — Rejection — 
with reasonable cause — Dismissal 


GERALD E. v. PAciFic Coast Fruit CoMPANY. PACA 
Docket No. 2-4941. Estoppel — agency relationship 
established — notification of rejection communicated 
— Suitable shipping condition warranty — applicabil- 
ity of — Good delivery — failure to make — Net pro- 
ceeds — remittance of — Dismissal 


MAZZIE FARMS SALES, INC. v. JONES VALLEY PRODUCE Co. INC. 
PACA Docket No. 2-4850. Default 


Meca, Inc. PACA Docket No. 2-4029. Flagrant and repeat- 
ed violations — failure to pay agreed purchase prices 
— Publication of facts 


MEL FINERMAN Co., INC. v. V. F. LANASA, INc. PACA Docket 
No. 2-4628. Merchantability — breach of — Resale 
— prompt and proper — Damages — measure of for 
goods accepted after breach — Dumping — absent 
certificate — reasonable value assessed — Claim for 
dumped cartons — disallowance of — Reparation 
awarded for amount due after damages 


MEL FINERMAN Co., INC. v. V. F. LANASA, INc. PACA Docket 
No. 2-4628. Denial of petition for reconsideration 


Mat Finerman Co.; INc. v. V. F.-LANASA Inc. PACA Docket 
No. 2-4628. Stay order — pending issuance of fur- 
ther order 


MENDELSON-ZELLER Co., INC. v. WATSON-CARR PRODUCE Co., 
Inc. PACA Docket No. 2-4979. Default 


MENDELSON-ZELLER Co. INC. v. NICHOLAS J. ZERILLO, INC. 
PACA Docket No. 2-4017. Acceptance — by unload- 
ing — Contract — breach of — Damages — measure 
of — Resale — prompt and proper — Net proceeds — 
payment of — Overpayment —no further obligation 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


Counterclaim — reparation awarded for net overpay- 


MENDELSON-ZELLER Co., INC. v. MCMILLAN BROKERAGE Co. 
PACA Docket No. 2-4533. F.o.b. shipping point 
transaction — risk of loss during transit — Potatoes 
— commercial grade — Suitable shipping condition — 
warranty of not applicable — Transportation services 
and conditions — abnormal — Reparation awarded . 


MERIT PACKING COMPANY v. HOUSTON PRODUCE DISTRIBUTING 
Co., Inc. PACA Docket No. 2-4991. Default 


MIKAMI BROTHERS POTATOES v. HOUSTON PRODUCE DISTRIBUT- 
ING Co., Inc. PACA Docket No. 2-5004. Default 


MIKAMI BROTHERS POTATOES v. GREAT LAKES PRODUCE OF 
FLorwA, Inc. PACA Docket No. 2-5091. Default 


MILTON J. MARK, INC. v. MAUNAWILI PRopucE, INc. PACA 
Docket No. 2-3767. Consignee — failure of to meet 
duty in effort to sell — Damages — measure of — 
Reparation awarded 


MILLs DISTRIBUTING COMPANY v. HOUSTON PRODUCE DIST. 
Co., Inc. PACA Docket No. 2-4861. Default 


Misty MOoOuNTAIN TRADING COMPANY v. W. CHARLES 
HEITMULLER Co., INc. PACA Docket No. 2-4994. 


Momss FARMERS Mkt., Inc. PACA Docket No. 2-4928. 
Admission of facts — Flagrant and repeated viola- 
tions — Failure to pay — Publication of facts 


MONTEL Foops, Inc. PACA Docket No. 2-4789. Flagrant 
and repeated violations — failure to pay — Sanction 


MONTGOMERY & ROSE, INC. v. WEEKSVILLE PRODUCE 
Distr'BUTORS, Inc. PACA Docket No. 2-4738. Net 
proceeds of sale — failure to account for in full — 
Reparation awarded 


Mort Brown, INC. v. MIAMI PRoDUCE Co. PACA Docket No. 
2-5078. Default 


MOUNTAIN ORCHARD COOPERATIVE, INC. v. BOSER'S FARM 
MaRrKET, INc. PACA Docket No. 2-5141. Default 
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MUTUAL VEGETABLE SALES v. LAMPROS Bros. Inc. PACA 
Docket No. 2-3836. Acceptance — by failure to give 
notice of rejection — Damages — failure to prove — 
Purchase price — failure to pay — Reparation award- 


MUTUAL VEGETABLE SALES v. Gus MERCURIO Fruit & 
PropuceE Co., Inc. PACA Docket No. 2-5172. De- 


MUTUAL VEGETABLE SALES v. P. B. S. Company. PACA 
Docket No. 2-5178. Default 


NASH-DECAMP COMPANY v. DENNIS R. DENMARK, d/b/a 
PASCAGOULA PRODUCE & COFFEE Co. PACA Docket 
No. 2-4954. Default 


NEWMAN’ ENTERPRISES, INC. v. HOUSTON PROUDCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-4990. 
Default 


NEWMAN ENTERPRISES, INC. v. JOSEPH H. BLoom Co. PACA 
Docket No. 2-5184. Default 


NisH NOROIAN FARMS v. HOUSTON PRODUCE DISTRIBUTORS 
Co., Inc. PACA Docket No. 2-5118. Default 


NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. WATSON- 
CarR PropucE Company, Inc. PACA Docket No. 
2-5106. Default 


NORHTERN PROCESSORS, INC, f/k/a AMERICAN KITCHEN Foops, 
Inc. PACA Docket No. 2-4678. Flagrant and 
repeated violations — failure to pay when due — 
Sanction 


NORTHERN Fruit Co., INc. v. HERMAN BELL, tla M & M 
WHOLESALE PropucE. PACA Docket No. 2-4902. 
Dismissal — settlement between parties 


NORTHWEST FRUuIT SALES, INC. v. JuDITH A. CONDRICK, d/b/a 
K Anp C Brokers. PACA Docket No. 2-4932 De- 


O’DAy, LEONARD LAWRENCE, d/b/a LEONARD O’Day Co. 
PACA Docket No. 2-3083. Flagrant and repeated 
violations — failure to pay promptly and in full — 
Sanction 
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Perishable Agricultural Commodities Act, 1930—Cont. 


Agriculture Decisions—Cont. 


O. P. MurPHY Propbuce Co., INC., ta O. P. MURPHY AND SONS 
v. GENBROKER CORPORATION, t/a GENERAL BROKERAGE 
Co. PACA Docket No. 2-4276. Contract terms — f. o. 
b. shipping point sale — condition at foreign destina- 
tion — no warranty given as to — Risk of loss — as- 
sumed by buyer — Contract price — failure to pay — 
Reparation awarded 


OMATA TRADING COMPANY v. HOUSTON PRODUCE DISTRI- 
BUTING Co. INc. PACA Docket No. 2-5057. Default 


ONEONTA TRADING CorP. v. CANESTRARO FruIT & PRODUCE, 
Inc. PACA Docket No. 2-4899. Admission of liabil- 


ity 


OVERNITE PICKLE, INC. v. VALLEY TROPICAL, INc. PACA 
Docket No. 2-4491. Dismissal — settlement between 
parties 


ONEONTA TRADING CORPORATION v. GREATER McCoys 
MARKETS, INC., d/b/a McCoy's Market. PACA Docket 
No. 2-4539. Seller — actual — unknown to buyer — 
Contract price — payment of to broker — Broker 
status — insufficient notice of — confirmation of sale 
— receipt of after payment — Dismissal .................0000005 1949 


OREGON Potato, INC. v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-4992. Default 


OrVAL KENT Foop Co. v. MONTEL CONVENIENT Foops, INc. 
PACA Docket No. 2-4531. Contract terms — ordi- 
nary f. o. b. sale — suitable shipping condition war- 
ranty — Dated packages — not a factor absent proof 
of deterioration — Contract price — failure to pay in 
full — Reparation awarded 


Osuira, INC. v. SUPER Foop SERVICES, Inc. PACA Docket No. 
2-5109. Default 


OsurrA, INC. v. SUPER FooD SERVICES, Inc. PACA Docket No. 
2-5109. Vacation of stay order 


P.B.S. Company v. Spupco, Inc. PACA Docket No. 2-4651. 
Broker — net proceeds, and net losses to — Negli- 
gence — failure to prove — Demurrage and detention 
expenses — legitimate deductions — Measure of dam- 
ages — net deficit — reparation awarded for 
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PAcIFIC PACKING COMPANY, a/t/a LACKLAND PACKING Co. v. 
FLORIDA CiTRuS SALES, Inc. PACA Docket No. 2- 
4983. Default 


PaciFIC FARM COMPANY v. JOHN E. Russo Propuce Co., INc. 
PACA Docket No. 2-4315. Contract — modification 
of as to price — Suitable shipping condition — failure 
to prove breach of warranty of — Delay in transit — 
not caused by seller — Dumping — after failure to 
attempt a timely resale — Damages — failure to 
establish — Reparation awarded 


Paciric Fruit, INc. v. FRANK Russo BANANAS. PACA Docket 
No. 2-4014. Foreign commerce — contract of sale in 
— Failure to pay purchase prices in full — 1973 claim 
of credit untimely — Reparation for balance due 


PALM VALLEY Farms, INc. v. AGRI-EXPoRT, INc. PACA 
Docket No. 2-5169. Default 


PALOMBO, ANGELO F., d/b/a PALOMBO FARMS v. HOUSTON 
PRODUCE DISTRIBUTING Co., Inc. PACA Docket No. 2- 
4970. Default 


Pappas & Co. v. HOUSTON PRODUCE DISTRIBUTING Co., INC. 
PACA Docket No. 2-4939. Admission of liability 


PATTERSON FROZEN Foops, INc. v. REGIONAL SALES CorP. 
altla SABIN MEYER & Co. PACA Docket No. 2-4949. 
admission of liability 


PAYETTE VALLEY Fruit, INc. v. SELVIDGE & GONZALEZ 
PropuceE Co. PACA Docket No. 2-5010. Default 


PEREZ PACKING, INC. v. UNITED PRODUCE Farms, INc. PACA 
Docket No. 2-4915. Order for undisputed amount 


PERLMAN, WILLIAMS. v. WEsT Potato Company, INCc., PACA 
Docket No. 2-4281. Acceptance — by unloading — 
Condition — failure to submit evidence of — Deduct- 
ions — justification of — Protection agreement — 
established — Reparation awarded 


PERRONE Fruit Co. v. STANLEY PRODUCE Co., INc. PACA 
Docket No. 2-4549. Contract terms — revision of by 
express guarantee — Express guarantee to bear loss 
— reasonably construed — Contract — modification 
of — Contract price less loss — paid in full — Dis- 
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Prevailing party — award of fees and expenses in con- 
nection with oral hearing 


Pete Pappas & Sons, Inc. v. W. CHAS. HEITMULLER, INC. 
PACA Docket No. 2-4917. Default 


Potato SERVICE, INc. PACA Docket No. 2-4677, Flagrant 
and repeated violations — Sanction 


Process Supp.y Co., Inc. v. A. C. CARPENTER, INc. PACA 
Docket No. 2-4860. Dismissal — settlement between 
MOIR OME 5c aca Mae Tos SMS ws rah aA ONE a as, 6 aed Dede Wiel RGA 956 


PRODUCE SPECIALTIES, INC, v. Harry H. Toy Co. PACA 
Docket No. 2-4620. Acceptance — by failure to reject 
— Alleged breach and damages — failure to prove — 
Transportation — mode and manner of not a part of 
contract — Purchase price — failure to pay — Repar- 
ation awarded 


PRODUCE BROKERS, INC. v. WATSON-CARR PRODUCE Co., INC. 
PACA Docket No. 2-4978. Default 


Pure Gop, INc. v. UNISoURCE SUPPLY Co., INc. PACA 
Docket No. 2-4959. Default 


PurE Goup, Inc. v. ALFRED H. Craic, JR., d/b/a CRaics 
Propuce. PACA Docket No. 2-5165. Default 


QUALITY BANANA Co. v. WATSON-CARR PRODUCE Co., INC. 
PACA Docket No. 2-5183. Default 


QUALITY PERISHABLES, INC. v. UNITED PRODUCE FARMs, INC. 
PACA Docket No. 2-4892. Admission of liability 


R. Guercio & Son, Inc. PACA Docket No. 2-4909. Flagrant 
and repeated violations — Sanction — Consent 


R. F. DoNOVAN Farms, INC. v. GENE J. FEL. PACA Docket 
No. 2-4867. Default 


R. T. ENGLUND CoMPANY v. GENTILE Bros. CoMPANY. PACA 
Docket No. 2-4272. Contract — failure to prove 
breach of — Contract price — failure to pay in full — 
Condition defects — excessive — Transportation 
service and conditions — abnormal — delay in transit 
— Suitable shipping condition warranty — inapplica- 
bility of — Reparation awarded 
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R. T. FLEISCHER v. O. R. SHEFFIELD. PACA Docket No. 
24476. Dismissal — on motion of complainant 


REUBEN G. BENZ COMPANY v. HOUSTON PRODUCE 
DISTRIBUTING Co., INc. PACA Docket No. 2-5066. De- 


REX WRIGHT SALES v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. PACA Docket No. 2-4975. Default 


RISDON, GLENN V., d/b/a ANTIGO POTATO BROKERAGE Ex- 
CHANGE v. DENNIS R. DENMARK, d/b/a PASCAGOULA 
PRropUCE & COFFEE Co. PACA Docket No. 2°35044. 
Default 


RITTER & COMPANY v. TOLEDO Fruit, INc. PACA Docket No. 
2-4956. Default 


RitTER & COMPANY v. MERCURIO Bros., Inc. PACA Docket 
No. 2-5105. Default 


Rocky Propuce, INc. v. TOLEDO Fruit, Inc. PACA Docket 
No. 2-4972. Default 


Rocky Propuce, INc. v. EDWARD J. WALRAVEN, d/b/a 
WALRAVEN PropUCE. PACA Docket No. 2-5046. 
Default 


Rocky Propuce, INc. v. KIMBALL PRODUCE COMPANY, INC. 
PACA Docket No. 2-5071 Default 


Rocky PRODUCE, INC. v. WILLIAM DAMORE, JR. PACA Docket 
No. 2-5079. Default 


ROGERS BROTHERS Foop Co. v. SHIPPER’S SERVICE Co., INC. 
PACA Docket No. 2-4321. Rejection — failure to in- 
form principal of — Broker — breach of duty by — 
Damages — measure of — Reparation awarded 


Rocers Foops, INc. v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5092. Default 


ROGERS PRropUCcE, Inc. PACA Docket No. 2-4910. Flagrant 
and repeated violations -- failure to pay — Admission 
of facts — failure to file answer — Publication of 


ROYAL PACKING Co. v. QUAKER City PRODUCE COMPANY, 
PACA Docket No. 2-4765. F.o.b. Transaction — good 
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delivery standards — Contract terms — express 
agreement that good delivery standards not apply — 
Suitable shipping condition — waiver of — Merchant- 
ability — warranty of applicable — failure to prove 
breach of as to shipments A and B 


Shipment C — Condition defects — excessive — Mer- 
chantability — breach of warranty of — Resale — 
prompt and proper — Damages — measure of — Rep- 
aration awarded for total balance due 


RoyAL VALLEY Fruir GROWERS ASSOCIATION v. HAMADY 
Bros. FoopD MARKETS, Inc. PACA Docket No. 
2-5051. Delivered sale contract — Failure to prove 
breach of — Deterioration in transit — express agree- 
ment as to responsibility for — Acceptance — by un- 
loading — Evidence — failure to submit — Repara- 
tion awarded 


RuBy RoBINSON Co., INC. v. JOE BELSON. PACA Docket No. 
2-4034. Contract — breach of — Evidence as to mar- 
ket price — insufficiency of — Damages — impossible 
to measure — Deductions — improper — reparation 
awarded for amount of 


Counterclaim — for lost profits — Damages for lost 
profits may not be allowed — Dismissal 


S. BAGLIO PackinG Company v. H. M. SHIELD, INc., and/or 
Favco, INc., t/a MINNESOTA PRopUcE. PACA Docket 
No. 2-4392. Diversion — after rejection — Damages 
— failure to prove — Dismissal 


S. CorTELLO, INc. v. SALADS LIMITED, DALLAS, Inc. PACA 
Docket No. 2-4925. Default 


S. CorTELLO, INc. v. UNISOURCE SUPPLY Co., INc. PACA 
Docket No. 2-4961. Default 


S & M Propuce, Inc. v. PepI BROTHERS PRopUCE. PACA 
Docket No. 2-5140. Default 


Sat Crry PropuceE Co., Inc. v. R. T. ENGLUND COMPANY. 
PACA Docket No. 2-4347. Negligence — failure to 
prove — Seller’s duty — fulfilled as to suitable trans- 
portation procurement — Dismissal 


SAMPSON PRODUCE Co., INC. v. CO-OPERATIVE BAKERS OF 
MiAMI, INC., d/b/a MIAMI PRopuUCcE Co. PACA Docket 
No. 2-4908. Default 
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SAN MIGUEL PRODUCE v. HOUSTON PRODUCE DISTRIBUTING 
Co., Inc PACA Docket No. 2-4965. Admission of lia- 


SANTA CLARA PRODUCE, v. UNITED PRODUCE FARMS, INC. 
PACA Docket No. 2-4937. Default 


SAN TAN TILLAGE Co., INC. v. KAps Foops, Inc. PACA Dock- 
et No. 2-5152. Order for payment of undisputed 
amount 


SANTO TOMAS PRODUCE ASSOCIATION v. HOUSTON PRODUCE 
DISTRIBUTING Co., Inc. PACA Docket No. 2-5023. De- 


SANTO TOMAS PRODUCE ASSOCIATION v. DENNIS R. DENMARK, 
d/bla PASCAGOULA PRopucE & CoFFEE Co. PACA 
Docket No. 2-5043. Default 


SANZONE-PALMISANO Co. v. MERCURIO Bros., INc. PACA 
Docket No. 2-5170 


SCHELL RANCH AND PACKING COMPANY v. VAN BLITTER Cok- 
PORATION. PACA Docket No. 2-4437. Contract — 
U.S. No. 1 Export lemons — Contract terms — f.o.b. 
harbor — Contract — failure to prove breach of — Re- 
jection — untimely — Damages — failure to prove — 
Accord and Satisfaction — failure to estiblish — Rep- 
aration awarded 


Prevailing party — award of fees and expenses in 
connection with oral hearing 


SENINI ARIZONA, INC. v. B.H. PRopucE Co. PACA Docket No. 
2-4536. F.o.b. transaction — Good Delivery Stand- 
ards — Failure to Meet — Suitable shipping condition 
— breach of warranty of — Rejection — timely — Dis- 
missal 


SENINI Arizona, INC. v. GENTILE Bros. Company. PACA 
Docket No. 2-4323. Joint account agreement — par- 
ties to — Partnership law — principles of — Full dis- 
closure — failure to make prior to agreement — 
Losses sustained — second partner not obligated to 
share — Dismissal 


SESSUMS FARMS v. HoBBS FRESH PAK, INc. PACA Docket No. 
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SKYVIEW COOLING COMPANY v. JO HEINS and/or Scott 
Tryson. PACA Docket No. 2-4359. Purchaser — of 
entire — Evidence — memorandum of sale — Condi- 
tion at time of acceptance — lateness of complaint as 
to — Dumping — after four days of control over pro- 
duce — Purchase price — failure to pay in full — Re- 
paration awarded 


Sox SAuins, Inc. PACA Docket No. 2-4436. Accounting — 
failure to account truly and correctly — Accounts and 
Records — incomplete or incorrect — Net proceeds — 
failure to remit promptly and in full — Unlawful 
charges — commissions on consignment sales — 
Sanction 


SPADA DISTRIBUTING Co., INc. v. Mort Brown, Inc. PACA 
Docket No. 2-4735. Dismissal — settlement between 
RUNG UR secret me OO check aire oP tats alee beereie cia G 


Spupco, Inc. v. A. HARRIS & Company. PACA Docket No. 
2-4924. Default 


Spupco, Inc. v. GREAT LAKES PRODUCE OF FLORIDA, INC. 
PACA Docket No. 2-5090. Default 


Stws & Son Fruit Co., Inc. v. THE AUSTER CoMPANY, INC. 
PACA Docket No. 2-4193, Contract terms — burden 
of proof as to — failure to sustain — Consignment 
agreement — failure to establish — Damages — meas- 
ure of — Suitable shipping condition — failure to 
prove breach of warranty of — as to Bing Car — inap- 
plicability of warranty as to Van car — Reparation 
awarded 


STAPLES & Sons Fruit Co., Inc. v. GILLES J. MONARQUE, 
d/b/a MONARQUE BROKERAGE Co. and GUIMARRA BROos. 
Fruit Co., Inc. PACA Docket No. 2-4864. Answer — 
failure to file — admission of facts — Reparation 
awarded 


STEINBERG COMPANY v. CHARLES N. SIMEONE, t/a THE FRUIT 
BASKET. PACA Docket No. 2-5087. Default 


STIRLING-UNDERWOOD, INC. v. M AND M WHOLESALE PRODUCE. 
PACA Docket No. 2-5030. Default 


STIRLING-UNDERWOOD, INC. v. JOSEPH H. BLoom, d/b/a JOSEPH 
H. BLoom Co. PACA Docket No. 2-5158. Default 
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Sun-GLo Crrrus Co.Op, INc. v. FLoRIDA Cirrus SALES, INC. 
PACA Docket No. 2-5089. Default 


SUN QUEEN GROWERS, INC. v. MENDELSON-ZELLER COMPANY, 
Inc. PACA Docket No. 2-4210. Additional contract 
term — change of place for acceptance and shift of 
risk of loss — Additional term a proposal — liability 
to seller not altered by 


Contract for uncontaminated lemons for export to 
Japan — breach of — Express warranty — failure to 
conform to — Damages — measures of Reparation 
awarded 


Prevailing party — fees and expenses 


SuN QUEEN GROWERS, INC. v. MENDELSON-ZELLER Co., INC. 
PACA Docket No. 2-4210. Stay order — pending is- 
suance of further order 


SuN QUEEN GROWERS v. MENDELSON-ZELLER Co., INC 
PACA Docket No. 2-4210. Order on reconsideration 


Sunny Farms, INC. v. PASCAGOULA PRODUCE & COFFEE Co. 
PACA Docket No. 2-4953. Default 


Sunny Farms, Inc. v. SAMUEL DOMINQUEZ, d/bi/a 
DOMINQUEZ PropucE. PACA Docket No. 2-5001. 
Default 


SUNNYSIDE PACKING COMPANY v. HOUSTON PRODUCE 
DISTRIBUTING Co., Inc. PACA Docket No. 2-4930. 
Order for undisputed amount 


SUNNYSIDE PACKING COMPANY v. HOUSTON PRODUCE 
DISTRIBUTING Co., Inc. PACA Docket No. 2-4930. 
Contract price — failure to pay in full reparation 
awarded for 


SUNSHINE Tomato, Inc. PACA Docket No. 2-5212. Con- 
sent order — Sanction 


SUTTON BROTHERS PRODUCE v. FARM FRESH PRODUCE Co., 
Inc PACA Docket No. 2-4028. Dismissal — petition 
in bankruptcy 


SysLo, CLARENCE D. v. THE Dick HAUN Potato COMPANY, 
Inc. PACA Docket No. 2-4346. Broker — failure to 
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prove breach of duty by — Acceptance terms — time 
of delivery — failure to inform broker of — Dismis- 


T. APKARIAN & Sons, INc. v. BULL & PRIcE Co. and/or THE 
AUSTER Co., Inc. PACA Docket No. 2-4331. Dismis- 
sal — on authorization of complainant 


T. APKARIAN & Sons v. HOUSTON PRODUCE DISTRIBUTING 
Co., Inc PACA Docket No. 2-4952. Default 


TATERCO v. HOUSTON PRODUCE DISTRIBUTING Co., INC. 
PACA Docket No. 2-4964. Admission of liability 


THE GARIN COMPANY v. TOLEDO Fruit, INc. PACA Docket 
No. 2-4958. Default 


THE TURNER Fruit Co. v. FLORIDA Crrrus SALES, INC. 
PACA Docket No. 2-5163. Default 


THOMAS LACHANCE Potato Co. v. GREAT LAKES PRODUCE 
OF FLoriDA, Inc. PACA Docket No. 2-5131. Default . 


Tom TAKASUKE TANAKA, d/b/a ToMMIES CELLO-PACK v. 
MELVIN NAGEL, d/b/a NAGEL Farms, et al. PACA 
Docket No. 2-5161. Default 


ToMATO Man, Inc. PACA Docket No. 2-5199. Consent 
order — Sanction 


Tony-Lin Propuce, INc. v. TOLEDO Fruit, Inc. PACA 
Docket No. 2-4985. Default 


Tony-Lin Propuce, INc. v. MICHAEL M. FRONTERS, d/b/a 
MICHAEL M. FRONTERA WHOLESALE Fruits & VEG. 
PACA Docket No. 2-5047 


TRAUTMANN BROTHERS COMPANY OF LAREDO, TEXAS, INC. v. 
CANESTRARO Fruit & Propuce, Inc. PACA Docket 
No. 2-4897. Admission of liability 


TREE FRESH, INC. v. RAINIER FRUIT SALES & MARKETING 
Co., Inc. PACA Docket No. 2-3837. Dismissal — set- 
tlement between parties 


TREVINO, MANUEL. PACA Docket No. 2-5200. Consent 
order — Sanction 


TROPIC KING GROVES, a/t/a SILVER PALM GROVES v. CITRUS 
WokrLD, Inc. PACA Docket No. 2-4604. Contractual 
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obligations — fulfillment of —: ‘aim of nonreceipt — 
failure to prove — Specified delivery location — re- 
ceipt by consignee constituting acceptance — Pur- 
chase price — absence of agreement on — Reasonable 
value — liability based upon — Reparation awarded ............... 1928 


TUCKER, JERRY FREEMON, d/b/a TUCKER PRODUCE Co. 
PACA Docket No. 2-4852. Flagrant and repeated 
violations — failure to pay promptly and in full — 
Publication of facts 


Ucon Propbuce, INC. v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5107. Default 


Ucon Propuce, INc. v. JIMMY CHMON PRODUCE BROKER, 
Inc. PACA Docket No. 2-4766. Agent — for undis- 
closed principals — reparation awarded against 


Union Propuce Co., Inc. v. Morris S. To.epo, d/b/a 
TOLEDO DISTRIBUTING Co. PACA Docket No. 2-4922. 
Default 


Union Propuce Co., Inc. v. TOLEDO DISTRIBUTING Co. 
PACA Docket No. 2-4922. Stay order — pending is- 
suance of further order 


UNION PropuceE Co., INc. v. TOLEDO DISTRIBUTING Co. 
PACA Docket No. 2-4922. Order vacating stay 


UNITED MARKETING EXCHANGE v. M & M WHOLESALE 
Propuce. PACA Docket No. 2-5012. Default 


V. R. SAULPAUGH & Sons v. UNITED PRODUCE FARMS, INC. 
PACA Docket No. 2-5050. Default 


VaL-MEX Fruit COMPANY, INC. v. HOUSTON PRODUCE DIST. 
Co., Inc. PACA Docket No. 2-5101. Default 


VALLEY LEMON GROWERS, INC. v. FLORANCE DISTRIBUTING 
Co., Inc. PACA Docket No. 2-3997. Dismissal — set- 
tlement agreement 


VAN BuREN County Fruit EXCHANGE OF FLORIDA, INC. v. 
FarM OuTLeT. PACA Docket No. 2-4769. Suitable 
shipping condition — failure to prove breach of war- 
ranty of — Reparation awarded 


VAN HEES ORCHARDS v. CONTINENTAL Foop SALES, INC. 
PACA Docket No. 2-3954. Broker — failure to prove 
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negligence of — Damages — failure to prove — Juris- 
diction — absence of as to apply concentrate — Dis- 
missal ... 


Counterclaim — for unpaid brokerage commission 
and for fees and expenses in connection with oral 
hearing — Reparation awarded 


VANDE BUNTE BRros., INC. v. GREAT LAKES PRODUCE OF 
FLORIDA, INc. PACA Docket No. 2-5108. Default 


VANDE BUNTE Bros., INC. v. ROGERS WHOLESALE Co., INC. 
PACA Docket No. 2-4980. Dismissal — settlement 
between parties 


VeG-A-MIx v. WHOLESALE PRODUCE SupPLy, INc. PACA 
Docket No. 2-4127. Good delivery standards — 
failure to meet — Suitable shipping condition — 
breach of warranty of — Contract performance — 
waiver of — Delay in pick-up — failure to object to — 
Damages — measure of and deduction of from con- 
tract price — Dismissal 


Vec-Pak, INc. v. UNISOURCE SUPPLY Co., INC. 
Docket No. 2-5094. Default 


VENTURA VALLEY PACKING Co., INC. v. DAVE WALSH Co., 
Inc. PACA Docket No. 2-4540. Accord and satisfac- 
tion — failure to establish — Contract price — failure 
to pay in full — Express warranty — absence of — 
Reparation awarded 


VUKASOVICH, INC. v. FELDMAN BROTHERS PRODUCE CoO., INC. 
PACA Docket No. 2-4137. F. o. b. transaction — 
Suitable shipping condition warranty — breach of — 
Good delivery standards — failure to meet — Rejec- 
tion — proper and with timely notice of — Diversion 
and consignment — claim for damages unsupported 
— Appeal inspection — not reversing original inspec- 
tion — Dismissal 


Counterclaim — for damages — Condition defects — 
tipburn, russet spotting — Serious damage — live 
worms — Proper rejection — buyer’s remedy after — 
Damages — recovery of — difference between market 
price and contract price — Reparation awarded 
against complainant 
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W. Cuas. HEITMULLER Co., INc. PACA Docket No. 2-4710. 
Sanction — Consent 


WALKER, EARL J. v. GEORGIA VEGETABLE Co., Inc. PACA 
Docket No. 2-4535. Accounting — failure to make — 
Condition — failure to submit evidence of — Dam- 
ages — failure to show — Contract price — failure to 
pay — Reparation awarded 


WALKER & HAGAN PAcKING House. PACA Docket No. 
2-5192. Consent order — Sanction 


Wa ters, Inc. d/b/a HARVEY SCHWENDIMAN v. JIMMIE 
SCHMON PRODUCE BROKERS, Inc. PACA Docket No. 
2-4815. Purchaser — actual — Brokerage procedure 
— absence of — direct sale contract — Contract price 
— failure to pay — Reparation awarded 


WALL, E. T., GROWER-SHIPPER v. LARRY OBER Co., INC. 
PACA Docket No. 2-4106. Action as broker — 
failure to prove — Contract — purchase and sale — 
Contract price — failure to pay in full — Reparation 
awarded 


WALL, E. T., GROWER-SHIPPER v. LARRY OBER INc. PACA 
Docket No. 2-4106. Stay order — pending issuance 
of further order 


WALL, E. T. GROWER-SHIPPER v. LARRY OBER Co., INC. 
PACA Docket No. 2-4106. Order dismissing petition 
for reconsideration 


WarkEN Fruit Co., INc. v. CAVAZOS CANDY AND PRODUCE. 
PACA Docket No. 2-4913. Contract — f. 0. b. ship- 
ping point sale — failure to complete performance of 
— Notice of shipment — failure to give — Risk of loss 
— on seller Invoice — rejection of proper — Dis- 
missal 


WASHBURN Potato Co. v. WILEY L. SEVERT, d/b/a SEVERT 
& Sons. PACA Docket No. 2-5086. Default 


WASHINGTON Fruit Growers, INC. v. MICHAEL R. 
MIRABELLI, d/b/a MIRABELLI Fruit SALES. PACA 
Docket No. 2-4921. Default 


WATSONVILLE BERRY Co-OP v. Jos. NOTARIANNI & Co., INC. 
PACA Docket No. 2-4154. F. 0. b. sale — Suitable 
shipping condition warranty — failure to prove 
breach of — Reparation awarded 
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WATSONVILLE BERRY Co-Op v. Jos. NOTARIANNI & Co. 
PACA Docket No. 2-4154. Stay order — pending is- 
suance of further order 


WAVERLY GROWERS COOPERATIVE v. FLORIDA CITRUS SALES, 
Inc. PACA Docket No. 2-5031. Default 


WAVERLY GROWERS COOPERATIVE v. FRED C. VOEGTLI, d/b/a 
P.B.S. Company. PACA Docket No. 2-5151. Default 


WAVERLY GROWERS COOPERATIVE Uv. FLORIDA CITRUS SALES, 
Inc. and J. L. WEINSTEIN Company, INc. PACA 
Docket No. 2-5126. Default as to Waverly 


Dismissal — on authorization of complainant as to J. 
L. Weinstein Co 


WEISS BROKERAGE COMPANY v. GLOBAL TRADING, 
INCORPORATED. PACA Docket No. 2-4647. Broker — 
duties of — failure to perform — Contract — absence 
of — Dismissal 


WEISS BROKERAGE Co. v. SAWYER FRUIT AND VEGETABLE 
COOPERATIVE Corp. PACA Docket No. 2-4547. 
Broker — fulfillment of duties by — Confirmation of 
sale — terms of — untimely objection to — Contract 
— nullification of not voiding satisfied obligations of 
broker — Brokerage fees — entitlement to — repara- 
tion awarded for 


WEISS BROKERAGE COMPANY v. VALLEY INDUSTRIES, LTD. 
PACA Docket No. 2-4657. Burden of proof — failure 
to sustain — Cause of action — absence of — Dismis- 


West Foops, Division Or CastLeE & Cooke, INC. v. 
MUSHROOM Man, Inc. PACA Docket No. 2-5159. De- 


WESTERN GROWERS DISTRIBUTORS, INC. v. PHIL DATTILO & 
Company OF OHIO. PACA Docket No. 2-4506. F. o. b. 
transaction — good delivery standards — Contract — 
Modification of — Good delivery standards — failure 
to meet — Loading — timely — Delay in transit — not 
caused by seller — Inspection — lateness of — Risk of 
loss — passage of — Reparation awarded for balance 
Migbes IN CUPEENTIE EME IEE oo «ac oie Sis 'es wine J acl oem ete ea ae meee 1303 





2046 CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agricultural Commodities Act, 1930-Cont. 


Agriculture Decisions-Cont. 


WESTERN PACKING Co v. CONSUMERS PRODUCE COMPANY OF 
PITTSBURGH. PACA Docket No. 2-4077. Stay order 
pending issuance of further order 


WESTERN PACKING Co. v. CONSUMERS PRODUCE COMPANY 
OF PrrtsBURGH. PACA Docket No. 2-4077. Dismissal 
of petition for reconsideration 


WESTERN STAR PRODUCE, INC., d/b/a THE POTATO FACTORY 
v. JOSLYN Frurr Co. PACA Docket No. 2-4901. 
Default 


WESTERN VEGETABLE SALES v. WEST COAST PRODUCE, INC. 
PACA Docket No. 2-4428. F. o. b. transaction — un- 
classified lettuce — Good delivery standards — 
failure to meet — Acceptance — by unloading — Con- 
tract terms — specific time of pick up — breach of 
negated by knowledge of delay in pick up — Damages 
— measure of for failure to meet good delivery stand- 
ards — Resale — net proceeds of remitted — Ob- 
ligation fulfilled — Dismissal 


Overpayment — unrecoverable due to failure to file 
counterclaim 


WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC. v. 
NATALIE A. PACILEO PICARDO, d/b/a ErRtE COUNTY 
FARMS OUTDOOR MARKET. PACA Docket No. 2-5070. 
Default 


WILEMAN Bros. & ELLIoTT, INC. v. JupITrH A. CONDRICK, 
d/b/a K. AND C. Brokers. PACA Docket No. 
2-4950. Default 


Ws. BOLTHOUSE Farms, INC. v. HOUSTON PRODUCE 
DISTRIBUTING Co., Inc. PACA Docket No. 2-5003. 
Default 


WILLIAM H. Kopke, JR., INC v. JOHN E. Russo PRODUCE 
Co., Inc. PACA Docket No. 2-4849. Default 


WILLIAMS, Ray G., d/b/a WILLIAMS PRODUCE Co. v. UNITED 
PropucEe Farms, Inc. PACA Docket No. 2-4938. 


YATES, GEORGE E., d/b/a YATES PRODUCE v. UNITED 
PRODUCE FARMS, Inc. PACA Docket No. 2-4887. 
Order for payment of undisputed amount 
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YOKAYAMA Bros., d/b/a BEE & BEE PRODUCE v. HouSTON 


PRODUCE DISTRIBUTING Co., INc. PACA Docket No. 
2-5024. Default 


ZELLWIN FARMS COMPANY v. UNITED PRODUCE FARMS, INC. 
PACA Docket No. 2-4911. Admission of liability 


ZIEGLER CORPORATION v. JACK M. Berry Co., Inc. PACA 
Docket No. 2-4492. F. o. b. transaction — Suitable 
shipping condition — breach of warranty of — Resale 
— prompt and proper — Damages — measure of — 
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ZIMEL COMPANY v. CrrRuS WoRLD, INc. PACA Docket No. 
2-1544. Default 


COURT DECISIONS 


ATLANTIC PRODUCE COMPANY, INC v. UNITED STATES and 
SECRETARY OF AGRICULTURE. (4th Cir. 1978). No. 
76-2344. Petition for review denied 


FRANKLIN PRODUCE COMPANY, INC. v. DE BRUYN PRODUCE 
Company. DC ED MO. No. 77-447 C(A). Decided July 
11, 1978. Reversing decision cited 36 A.D. 441 
(March 1977), and entering judgment in favor of peti- 
tioner 


UNITED STATES OF AMERICA v. MELVIN H. NAGEL. DCSD 
TX, C.A. No. 73-B-51. Agreed Judgment — Viola- 
tion of injunction of the Court — engaging in busi- 
ness without a valid license under the PACA 1930 as 
amended 
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